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A 
{SsociaTiIOw 
H. —— 
Appellee, 
AFPRAL PROM COUNTY COURT 
vs, 

) OF GOOK SoOURTY. 
FORT DEARRO RY 
“BTORAGE COPPA etn —* 


WR, FREGIDING JUSTICE KesSuReLyY 
DELIVERED THE CPINION OF THE COURT, 


Plaintiff vrought suit alleging the lows of certain 
ceeds and chattels while in tne custody of the defendant and upen 
trial had # verdict for $500, upon which judgment was entered, 

The defendant seeks a reversal, 

2 Although there ig variont testimony ang conflicting — 7 


YG) 
i 


as to the facts, yet the jury could properly find that eal 8.) 






Bay 19, 19135, plaintiff delivered te the defendant two trunks for. 
storage; that subsequently, in the epring of 1917, when dat tad 
underteck te deliver the trunks te plaintiff, only one trunk waa 
found, The lesa of the sissing trunk was properly chargeable te 
the defendant, 
The value of the eontente is alee controverted, 

Plaintiff underteck to testity as te this, The contents were 
largely articles ef wearing apperel and plaintiffeas o compe- 

Sent witness as to their value, Chicago City Ry, Ge. v. T. B. 

‘ genes Et. Co., %2 ill, APP. 607, The weight of this testincny 
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4a 


j 


why ite judgment on this should be disturbed, Head ¥v, yecklenberg, 


ne i 
‘i sw? defendant's counsel ssys, “the main bone ef cone F 
tention” ie whether defendant iv subject to the fublie Utilities 


was for the jury to determine and there is no conclusive reasen 


Ke ee App. 576; Neirman v. the treamland Hink Co., Appellate Ce 
.* wt - RO — TT 
de. 25083, First District. 
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thie act operate to relieve defendant from liability. 


As to the firet questic 
it is under the Public uUbilities 


n we are inclined to peld with 


the defendant's contention that 


Act It was alleged by the pleadings and shown by the evidence 


that defendant was & public warehouseman engaged in the business 
ef storing furniture and other personal property fer hire, for 


any and a11 persons seeking suck service, This brings it. squarely 
within the reasoning of the opinion in Public Utility Com, v. 
Monarch Co., 267 113, 526, It was there atated that the ‘object 
of this act was “to inolude these, and only those, businesses 
therein mentioned which furnish storage or cther service te or 
for the public," The aet itself defines a "public utility" as 
Yany plant, equipment or property used **** for the storage er 
warehousing of goods,” Thies lenguege ay construed in this case 
places the defendant under the act, 

ie defendant thereby relieved from liabllity? Pole 
lowing the reasoning and conclusions in the recent cnae of Bowean 
& Bull Ce, v. The foatal Telegraph-Cable Co., 290 11, 155, we 
hold that it is net, 

The Public Utilities Act provides for the filing 
with the State Public Wtilities Comaiession sehedules alowing 
all rates, rules, regulations, charges, practices cr contracts 
relating thereto, Pefendant asserts that in compliance with 


this it filed such a achedule and attached thereto a form of 


Warehouse receipt containing inter Slia provisions that claims 


for less sust be presented to the defendant in writing within 
five days from thie date of delivery cf goods and that the rates 
of storage are based upon a lisitation of liability for lese te 
$50; that this limitation of liability is also contained in a 
receipt which was issued and delivered to @ daugater ef the 


Plaintiff. Plaintiff testified that she never had seen it, 
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Ag to the five day liaitation notice, it is ouffi- 
cient to say that in the wany letters between tne parties cone 
cerning the clais of the plaintiff for the lowt trunk, defendant 
never avserted any failure te receive notice within five days, 
Such claim was not made until the case wae upon triel, Suen cir- 
cumstances have been held to constitute a waiver. Nabash By. Ce. 
v. Brown, 152 Tl, 484, 

A more contrelling factor is the conclusion in the 
Bowzun cas¢@ supra, te the effect that language in the receipt 
restricting liability of auch a corporation iz unjust and uiterly 


veld, We deem this tc be decisive upon the language purperting 


- te limit liability, appearing in the schedules filed by the de— 


fendent with the Public Wtilities Gommiesion and in the reeeipt, 

Guch language is eleo centrary to the policy ef thie 
state es expreseed in sec. 10 of the Statute on Warehouses, *Ho 
warehousesan in this atate shall insert in any receipt issued 
by him, any language in anywise limiting or modifying hia line 
bilities or responsibility, ae imposed by the laws of this state," 

poes the Public Utilities Act supersede tue above 
statute and any common law liability? It was contended in the 
Bowaan caee Supra that the fostal Telegrarh Company wae under the 
Interstate Commerce Commission, woich controlled the liability of 
the Telegraph Company, but it was held that while the aet of Cone 
@resa conferred pewer upon the Inter-State Commerce Comeiesion to 
regulate rates and classification of telegraph companies, there 
was no language in the act clearly intended te affect the line 
bility of the carrier, 

Applying thie helding, we find ne language in the 
Public Utilities Act which can be held cleariy te affeet liability 
of the defendant under the commen law or under sec. 10 ef the Yare= 


house Act, The Supreme court deteruines the law in thie atate re- 
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lating to the liability of public utilities like the defendant, 
and its conclusion is binding upon ua, 
Por the rensens abeve indicated the judmment is 
affirmed. 
APYTRUYD, 


Heldom and Dever, JJ,, cenour, 
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ROTH BROS. & CO.» Ine os 
& corporation, etc,,- 
AP 


AFPRAY. PROM BUNICIPAL COURT 
OF CHICAGC, 


vs. 


HYCON BRONZE CO,, @ ao 
ete., 


2181.4. 625 


BH, PRESIDING JUSTICE BesuneLy 
DELIVERED THE OPINION OF THE COURT, 


Upen trial before the court on clais for gecds aold 
and dGelivered to the defendant, plaintiff had judyment for 
$641.90, from which defendant appeals, 

The parties have commented upen the pleadings but 
defendant in its reply brief aseverts that the question is net 
one cf pleading but a failure ef preof. 

Plaintiff's atatement of claim alleged the delivery 
ef @ quantity of copper to the defendant as shown by the agoount 
attached to the statement ef claim, Delivery te the asount of 
copper was not denied by the affidavit of defense. The value 
was sufficiently proven by a witness fer the plaintiff, 

‘The affidavit of defense alleged that the copper | 
whieh was bought was to be run through @ magnetic separater and 4 
properly cleaned and dried before delivery and that this was not | 
dene, The plaintiff did not have the burden of proving this ale 
legation, ‘This was upon the defendant and no such proef was of- 
fered, 

Upen the record plaintiff was shown te be entitied 
to judgment and it will be affirmed. 

APP IRRED, 


Holdem and bever, JJ., concur, 
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» 2 oor, eFatic; 
Appelles, 
AYPEAY, PROM RURICTEAL, COURT 


) 

) OF CHICAGG, 

) . 
9181.4. 625 


UM, PRAGIDING JUSTICH MeuunaLy 
DVIIVIRED TUR GYIRICON CY THE COURT, 


Pieintiftf brought suit on « written guaranty and 
upon trial hed @ verdiat fer 93.180, from which the trial eaurt 
ordered remitted $449.49 and judgment againgt defendant was en+« 
tered for $2750.51, which this appeal seeke to reverse, 

Fleintifft is a senufacturer of shovels and similar 
ertioles at Parkersburg, W¥. Virginia, Te Jacksen Ghevel and 
‘Tool Company of Kontpelier, Indiana, aleo manufactured shovels | 
but hed cleved dow ite factory, In order te hold ite custenera 


and keep ite identity it applied te the plaintiff te sell it ‘ 


shevels, shipping them directly to the Jackson Company customers, 
The president of plaintiff company had some dicubtse sa te the 
financial cenditien of the Jackson Company and in the susser of 
1915 insisted upon @ pergonal gueranty of ite account, The de« 
fendant, Channon, s#9 at this time an officer and director of 






the Jackson Company, waich was being operated ae a subsidiary of 
ang for the benefit ef the i, Cheannen Cempany of Chieage, of 
which he was then the treseurer, pefendant was also in active 
charge of the affaire of the Jackson Company in Chicago, where 
it bad @ bank account, and defendant signed checks from this ac# 
@ount. Furguant to the request of the plsintiff for @ personal 
x 


aAusrant the defendant executed the following: 
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"Thiea indenture witneeseth: Whevenes, the Inckson 
Ghevel & Teel Cowpany, 2 corperution, Reretefore engaged in 
the manufacture and sale of Shovels, Spadee,snd secopa, and 
heving its principal effiee and place of business in the 
City of wentpelier, in the State of Indiana, hese discontinued 
the eperation of its plant and sanufectories and it is uncer. 
bony #@ to when ite sanufacturing operations will be resumed; 
en 

@nereas, it is the policy and purpese of said Jacke 
son Shovel & Tool Company te centinue ite buginess of selling 
aug furnishing Shovels, Spades and Secops te the trade during 
the cessation of ite sanufacturing operations, and in further- 
enee of said poliey it wishes te purchase ite ghovels, dpades 
and Geoops from the baldwin Tool Yorks, @ corporation, having 
ite principal offiea and place of business in the City ef 
parkersourg, State cf Weut Virginia; 

few, Therefore, in considerstion ef the aum ef One 
Deller casi in hand paid by eaid Saldwin Teel ‘erke, receipt 
of which is hereby neknewledged, and ef said Laldwin Toel 
Works selling euch gocde to said Jackson GShevel & Teol Come 
pany 98 sey be agreed upon from time to time by and tetween 
the parties aforesaid, 1, Harry Channon, of the City of Cnhi- 
cage, ttiate of Tllineis, de hereby guarantee unto said Bride 
win Tool Yerksa, ite succeascors and assigns, the prompt pay- 
ment, accerding to selling terme, of the price of all goods 
whieh said Baidwin Teel Works has geld, or way herenfter #e)1, 
to snid Jsekson Ghevel and Teal Company. 

Signed, Sealed and Delivered, thie Gist day of Au- 
gust, 1915, 

It ie understecd that this fuearanty shall be cone 
tinuous in ite cperetion; shall apply not only to saaies for 
direct shipment to H, Channon Company, of Chicage, Iliincis, 
but to all s6les to anid Jackson Shovel and Tool Company 
whatecever; shall covey ell orders now being filled by said 
Baldwin Tecl Works as well as ail future sales; that my liae 
bility hereunder shell not exeecd the eum of Five Thousand 
Dellara ($5,000.00); ond that thie Queranty shell continue in 
full force and effeot until revoked by written notice by ae 
to aaid Baldwin Teel Works, 

it is further underetced that this Guaranty ls exe- 
cuted #@ an inducement to eaid Baldwin Tool Werks to sell goods 
te said Jackecn Ghevel and Tool Company as aforesaid; and 1 
hereby waive ony notice to me of any eales shich asy be sade 
under this Guaranty, 

In Witness Yhereof, I have hermunte set oy hand and 
een) the day and year first abeve montioned, 

Harry Chennen {Seal }* 


thie wae reoeived and aecepted by plaintiff and, induced thereby, 
4t sold the geoda for the payment of whieh thie auit is brought, 

the aeecunt io questioned, {ft is somewhat complicataéa 
ond wade up ef a considerable nusber ef guall items covering over 
twenty-five pages in the abstracts, Both eceungel discuss extensively 
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the details ef this account, Teo repeat the eriticiane and exe 
Pplanations of tie many itenme would load this opinion with tie 
minutia of bookkeeping, Flaintiff's stetenent, after allowing 
Proper ereditea, ahewe # balance due it of g2730,60, Tae core 
Pectness of this wae sufficiently preven end defendant has 
failed te convince aa te its inaccuracy, Ye wink not disturb 
' the ceneluaion of the jury and the trial ceurt in this respect, 

Pinintiff has shown that the goods were scld and 
delivered tc the Jackeon Company under contracts, and sales 
bacame complete upen delivery ef the goods te the earrier et 
Parkersburg, ¥, Ya, Thie delivery was shown by freight ree 
eeipts cf the Raltinore # Ohio Kailroad, which were not copies 
but duplicate criginalea; certain invoices were introduced whieh 
were perhaps uncecessary and whether originals er oopiea ia of 
ne great importance, Hewever, they seex te be carbons or due 
pPlicates and are net copies strietly spesking, It alec appears 
thet in January, 1916, a receiver tows sentrel of the Jackson 
Company and upon inquiry for the originale of these documents 
seid he did not have them and never had had thes in his peoseesee 
ion; the non-production of the originals wae thus accounted for. 
if the papers in evidence could be called secondary writings, 

It algo appeare that the claia ef the Saidwin Took 
Werks was ellewed in the Cirenit court of Bleekferd County, 
Indinna, in tie matter of the receivership of the Jackson Come 
pany and that in fact ite cerrectness has never been disputed, 
Purthorsere, the defendant himeelf wrete te pleintiff on Januery 
6, 1916, requesting that he be relieved from the guaranty end 
that the plaintiff make no more shipments against it, Thie ean 
be reasonably construed ae an adeiveion by the defendant ef the 


eorrectness of the prior shipuents end account, 
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it im suggested that a few of the bills of Isding 
ehew that the Jeekyon Company wae beth gonaigner and ecnsicnee, 
Such # bill of isding base been held to be a receipt explsinable 
by parole evidence. j, f, & Bs 3. Ry. Uo. ve Live Stock Bank, 


178 713, 506; fhe 333, Mate Co... vs 3, %. 3, # Fy R¥. CO.. 
250 fli, 396, it ie @loarly chown that plaintiff was the cone 


signer in @11 these shipmeite, 

There is no merit in defendant's centention that 
the guaranty covers only goeds #hipped directly te Hh, Channon 
Company or to Jackson Ghevel and Tocl Company, and that it 
ie not liable fer certain goods amounting te over §90C shown 
to heave been shipped te other persons, The inatrument io # ole 
lateral continuing guaranty ana, properly construed, includes 
@1) good@ acld on the Jackson Company's account, wiether shipped 
@irectiy to it or to ite custemere. The clreusstances ef the 
trancaction slec show that it waa the intention for plaintiff 
te supply the Jackson Company's trade and the defendant's 
Guaranty wae to cever such eal es, 

The inetruetiona given by the court are next 
oriticised. They are insrtificial and sewewhat diseonnected; 
hewever, thoy chould be read se a series and unless they ore 
ae varinnt and irreconcilable as te be unable te stand together, 
they are not so conflicting as to require @ revoraul, Fessenden 
v. Doane, 160 111, 828, We think the ineteuetions fairly state 
what the iew is ag applied to various faete, While there may 
have been inaccuracy with reference te the character of the 
— * beth sides treated the document a9 © eollateral cone 
tinuing guaranty ond not an ebsclute guaranty, This inaccuracy 
alone should not require o reversal, ponk Krea. Conl & Coke So, 
¥. Exton, 192 112, 41, 

We are of the opinion that the creditor used due 

— eae 


gasbes to nkitd ad? Ya ve @ Fads besregnee Bs, Pos. geen ite Sit 


eng inacs be Tomgleaes ated aay raagaud aae Ke G as, Pease we 
eidintelane Sghosot # od oF faa med oad pasha esa EB sail 
Hed g008h ats »¥ a we ee roan hve 9 fed F 
+ DueMal Anka of +¥ +82 MOSM oAKh aah 200%. 9 S41 89E 
“200 Off ene Ni⸗alala pada avode ite te es at _ bee (of th 908 
; eduomg ise enous sie 2 somata * 
fad? woke nadaoo e' duabeo top ak tives on 8 —* 
gonad a⸗ Usoorls poqutse anooy vie e 


— 


— eNieeae * 


Pe sade daa .tamgans Lact bao avast wanton, 92 peer we 
mondo o0esg Tove 09 aaiiawous eooy mintaes aot o4¢ , ; 










fron 6xa suu00 ead ud aovty savivoiresant 4 
bet be nanve bh dadenuos bna fobertivunct @ — 
Ott werd wee gr ban oo ixee s o Saow. oa 

todd eyes banee at eins oa * on 4 iv | 

ged gvensy  foaweye's t ov iuger oa —* — — elles 

a⸗⸗ vitist envivoutieas aa Pre oe BRE 5 ii Sat aha — 
vee ote —2 — —D ewel tow vs bo dique on —* 


* ae 





oat Yo tefanxedo oA? 08 oonexe or doh 


‘eoRKVO Den. aka? “Weiser, — —— 


—DD—————— 
aa 1 ea aoc ie stawioven — — — 





iw + 


d f hy i thy ty ht ee a ate 
awh bouw toxivety ome Foadd nokalg p watt to ot oY i 





diligence te recover from the principal, Mentaly statements were 
rendered and efter the receiver wma eppeinted by the Jxckeon 
Company on itemized eleaim in that proceeding wae Tiled and ale 
lewed. Flaintiff oases net obliged te semmonce suit against the 
custemers of the Jackaon Company,to whem the goods had been 
shipped, Gales to such customers were not by the plaintiff 

and there was no privity of contract between it oud any of these 
parties, 

The record does not suppert the clain thet there 
wae &@ settlecent by delivery of shevels by the Jackecn Company 
to plaintiff. 

There ia no substance to defendant'a point that ke 
bad me notice ef the acceptance of the guaranty and that me dee} 
wand was made wpon him prier te the commencement ef the mult, 
Defendant was an officer of the Ieckscn Compony and imew, or ia 
presumed te have known, 812 shout the transaction, Ke knew that 
' the guaranty was accepted and was fawiliar with ali ef the cire 
‘@Gumetances relating te it. In sugh a conse the guaranter ia not 

entitled to a formal notice of the acceptance of the guaranty, 
Prost v. Thy Stundard Metal ceo,, 215 121, 240, Purthermors, the 
guaranty iteelf expressly waived notice cf acceptance, 

It iso shown that defendant bad actual knewledge of 

the default of the Javkwon Company by Aiea Llatier of Jamuary 8, 

1916, which io written after the last shipment had been made and 

in which plaintiff wae directed to make no meve ahipwoenta, Alae 
defendant testified that he knew the Jackson Company wee insole 
vent ond that he retainedcounsel in the reesivership prececding. 
Qven if this were not true, defendant, because of hie cemection 
with the Jackson Cespany, weuld be presumed te know of thia defeult, 
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heme row We Ketional Lead Co. @O0 DL). 6426, This case is also 
sutherity fer the rule that before a guaranter can be discharged 
for failure of the orediter te give notice, the gueranter sust 
shew that he wae prejudiced by such failure. 

¢ sre unable te conclude that defendant sae any 
meritorious defense te this claim, The gusranty was evidently 
made to cover such sales as have been shows to have been wade. 
Plaintiff io clearly entitled te recover and the technical 
points raised in opposition are not sufficient te defeat its 
gust cisis, 

The trial court was evidently ef the opinion that 
plaintiff’ was not entitled te interest and erdered the verdict 
Feduced by the amount of such interest. Y¢ held that this was 
error, Under the intercst Statute, chap, 74, weg. oy, Oraditora 
aPO entitled to interest at the rate of five perecentum per snnue 
fer all meneya after they become due om an instrument in writing, 
This would inelude the guaranty in question, Plsintiff is ene 
titled te interest on $3730.51 figured at five per cent per annus 
from the date the leet inveiee fell due, which the record shows 
to have been January 33, 2916. ‘The jury ao found and returned @ 
verdict for the proper aacunt, nasely, $3,180, The judgment is 
reversed because cf the error of the trinl court in thus ordering 
the verdict reduced, and the osuse is reuanded with direeticns te 
the Wunicipal court to enter judmment against the defendant fer 
the amount of the verdict, namely, $5,180, to be entered ae of the 
date of the entry of the judyment in aaid court, waieh ie June a 
29239, All voats, inoluding the coat of the additional abstract, 
to be taxed aguinet the appellant, ; : 


: For the above rensuns the Judgment ia reversed and t 
Guuse Tenanded with directions, 
; REVERSI) AND REBRANDED ViTh 


DIRECTIONS, 


ae Reldem and Dever, JJ., Goneur, 
Vip Aen : 
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in Chieage, and Gheridan Road, wiien runs east and weat at this 


ine. the east line of Broadway it slackened speed te ten or twelve 


~~ ae 95 
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HICK CoLOVeS, 


Appellee, 
TAL PROM MUNICTPAL Count 


vs, 
OF CHICAGS, 


EFRBAR 2KERMAH, 
Appellgent, 


2181.A.625 


UR, PRESIDING JUSTICE MOSUPELY 


DELIVERED THE OPINION OF THF COURT, 


Plaintiff oreught suit alleging damages to his au- 
temebile caused by the negligent driving by the defencant of 
another automobile. pon trial by the court plaintiff had 
judgement for 6206.65, from which defendant appenlsa, The ques- 


tion involved wae selely one eof fact and while there is seme 












conflict in the testimony, yet upon the entire record plaintiff 
sufficiently proved his case. 
fhe accident happened on January 26, 191¥, at about 


noon, at the intersection of Broadway, a north and south street 


point, ‘The trial court properly could find that the plaintiff's 
ear was geing west on Gheridan foad at about fifteen to eighteen 
miles an hour, It was preceded by three or four other care all 


going weet, being the laet of this group, As the car apy reached 


elles an hour, the automobile traffic at this time was going 
‘There are street car tracks on Broadway and at 
1 street 

has * @ southdound/car was standing still on the northwest 
ee de the intersection with the front end about even with 


bh 
line of sheridan; it stopped there to allow 
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the traffic on Sheridan Road te ge by. A Yellow Cab geing north 

on Breadway case up to the south building line of Sheridan oad . 
and it also stopped to permit the Sheridan traffic to pase, The 
eastbound traffie crossed Sheridan before the weatbound traffie 

had eroseed, The car driven by the defendant was seving south 

on Breadway in the space between the scuthhbound track and the 

went curb, As plaintiff's car appreached the northhbeund tracks i 
defendant's car was seen somewhat behind the etreet car and about 
ninety feet north of the north curb line on Gheriden, At this 

time plaintiff's car was abeut forty feet and defendant's about 


ninety feet from the point of coliisien, The defendant ran alongsi 






and weat cf tue etreet car at a speed of about eignteen te twenty 
wiles an hour, His view to the east was ebetructed by the street 
Car and he testified that he did not leek east, He evidently was 
attempting to get in front ef the street car, He thus cue past 
the seuth end ef the atreet car into Sheridan tead just in time 
to atrike the right rear side of plaintiff's oar, inflicting the 
dasages in question, 
Prom these ciroumsteances the trial court was justified 
Se concluding that plaintiff's car was operated with due care and 
enution and that the accident was eaused by the negligent operation 
of the oar driven by the defendant, Jiaintiff's driver, in the 
exercise of reasonable caution, was creasing Breadway while the 
north and south bound vehicles were waiting to permit his te eross 
safely. lie would have no reason to anticipate that a scuthbound 
nutomobile, disregarding the situation, would come unexpectedly 
inte Gheridan Road from the west side of the street car, sven if 
plaintiff's driver was moving at a rate of apeed faster than per- 
: 9* by an ordinance, it cennet be said os a matter of law that 
take vas preteens per se, whether his conduct was negligent 
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@ question of fact in view of all the cireumstances and situations 


of the vericus vehicles at that point, 


We do not think it neceasanary to diseuss the cases 
@ited by respective counuel, Phe legal principles are well eg 
tabliohed and each case of this kind must be determined by the 


particular facts invelved, 
Some Ggueatien is made by the defendant as te the 


sufficiency of the evidence as to damages. Fe are ef the opinion 


that the amount of the verdict is proper, 
There being ne sufficient reason to reverse the 


judgsent, it 4a affirmed, 
AVPINEED, 


Holdem and Dever, IF ek concur. 
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ERLLIE E, GLEAGOR, 
Appellee, 
\ AFPEAY. PROM MUNICIPAL COURT 


OF CHICAGO, 


918 1.A. 626 


BR, PREGLOING JUSTICE NesuRELY 
DELIVERED THE GCFINION OF THE COURT. 


Pimintiff’ brought suit as beneficiary in two life 
ineurance policies for 45,000 eaah, isaued by the defendant apen 
the Life of bichael {, Glensen, plaintiff's bhusbend, Upon trial 
before court and jury she had a judgment fer @11,369.46, fren 
which defendant has appealed, 

Plaintiff claimed that the policies were for a tern 
of ten yeors with renewable privileres; that when they had three 
mere years to run, defendant, threugh its agents, falsely stated 
that it bed terminated that fer: of policy and to have further ine 
gurance it would be necesenry for plaintiff and her husband te eure 
Pender the old policies and take new ones emlied “whele life colie | 
gies,” coating only £15,090 a quarter more than the cid; so induced | 
thie waa done, but defendant then demanded a much Larger prenius ) 
than the amount atated; plaintiff thereupon requeeted the return 
@nd reinstatesant ef the sid poldoiws, which wae refused; that on ; 
Yay 6, 1916, Michael J. Gleason died at Chiengs, of which due notice 
was given to defendant; that by reason of the fraud and deception 
practioed upon plaintiff in securing the surrender of the old poli- 
cies end refusing te return the sane, defendant is liable te poy 
plaintitt upon the old policies, befendant denied aubstantially #11 
of the above al logations, d 
K The questions of fact were properly subsitted to the 
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gations of ker atatement ef claim, The sufficiency of this proef 
is extensively ergued upon this appeal, We held it has not been 
made to appear thet the verdict is manifestly agninet the weight 
of the evidence, 

Giving due consideration te the variant etatemente 
of the reapective witnesses and allowing for sli discrepancies or 
dcubtful testincny, certain fee's are of deminant impertence, The 
Old policies, dated Pecember 24, 1907, were ealied ten-year renewable- 
tere insurance, At the tine ef the tranenction in question they 
had run seven years, lenving three mere years before expiration, 
The premiume were poid by plaintiff and, sfter deducting dividends, 
asounted to 257,40 on both policies quarterly in each year, These 
paynents represented the savings of the pisintiff and there is evi-+ 
dence tending to show that these amounts represented about the 
maxioum that she and her Kusband were able to mmintain, fhe polie 
Giles were net only te run for three years aore but contained a 
Provision that at their expiration and at tie expiration ef any 
succeeding teneyear period they could be renewed, for a further 
periecd cf ten years, the presium fer the new pericd te be increased 
te the proper amount for the attained age of the inoured at that 
time, Wlmintiff wae paying ennueliy in premiums $229.60, which 
would keep the ef 4 policies slive until peoesber, 1917, and then 
the increased premium for the renewal period would be $434,090 per 


yeur, After the converentions aad transnetions with defendant's 


* 
9 
J 


egente resulting in the surrender of the old policies and the sub- 
etitution of the new, plaintiff found herself under a demand for 
payment of $570,686 annually or nearly twice the awount which would 
have bought imesurange for three yoare more and considerably sore 
than the amount which would have bought renewed inourance for ten 
years after becesber, 1917, The jury eould properly reason that, 
- eonsidering the financial condition ef the insured and the pleine 
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taff, they would not have changed their satisfactory position 
te one of hardghip if they had understeed ni} the facts, and 
that, pureuent to inetructions from defendant's amin office in 
Bilwavkee, Yiasenain, and alec with the incentive ef a cone 
migeion, ite agents were oc senlious te obtain a cancelintion of 
the old pelicies and te write new ineurenee that they misrerre- 
sented the rights of the imeured under the old policies and slo 
the eons ef new policies, 

The conversations were had with piaintiff, whe 
testified that br, Gleason never went with nex at any time to 
the office of defendantss agents, Charles %, Tanquary and Jobn 
J, P¥aner, to see about the policies; that Tanguary in substance 
Gaia that He had wuch better peliciesa taun the old ones, which 
would coat only Between £135 and 214 sore quarterly; that the 
SGeapany had calied in the old policies and would mot ren«w 
them, oo that plaintiff would be witnout insurance altogether, 
At another vieit br. Tanquary egain told her she would be with- 
cut ineurance unless ashe consented te the new policies, which 
would be cheaper than the eld. The converantions are contradicted 
in some respects by Tanquery end alec by Praher. Hewever, the 
testinony of these men, eepecialiy of vr, Praher, ac te what 
they told plaintiff ia « leng, invclved statement in whieh they 
eeek to justify their representations ae te the superior merits 
ef the new policies, Tue language is wo peculiarly the trade 
jargon ef the life insurance agent as te be almost unintelligi- 
ble to the ordinary mind and most certainly could only bewilder 
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ald Gleasen, wie had virtually no experience with life insurance 
and whose chief interest weuld be ae to the eweunt which she must 
pay. ‘ubdsequently srs. Glessen, in the office of kr, Tanquery, 
G@elivered te him the old policies and afterwards regeived what 


i she was told by wr, Tanquary were the new policies, who then 





iy 


Ce h — Hadagtahiay, Thad begnada owes ton —R wag ma 
bas #0201 odd £50 hpotateban, bed vomd ph —D 80, 98 —— id 
ch @02Tte shaw a Foobar tod mest seodlsouwtawd, ot, ee ae “ 
ooo @ 20 ovltawadh ety dain, neta bow aaigngae ty —⸗ 
te Relea iioauny © alesse of avekans om onde Stun Ath alate 
oSTUpTeia vou! tad sonetesat, wha, etitn,o8 — * 
















— ptt hates ey ——— 
— —— idiw bak otew Ana FAP ERT ABO ee ** ent 
O¢ ould enw ga vod Coke teow tonsa noeap so. oth, 2aat wedeh 
AKOL Dan YRavpOAy .W opti wo ,deege saabankeb Teo a 
snirdedoe se Yauprey dnd yqadollog Or satien, MOR OF) \—% es Pre pram 0" 
igldw .eene bLo eld aad eedosson weszed dawm Rath On Ines pkey 
odd add (eisettaUe 21OD ME dao BSh MommiNd NuRe ARR DAMON 
wrawr gen blew oes eabediag bfo 94d ak bo tban be J eee ee 
todtepodia eunatuans suadeiv ed Slerow — * 


— — ote sagideoxeyuse olf. asa. pas me 


— 06 om yeodert rt te —A cane oma — 
wad dois a4 coamedaty gow layad ened aad, | * 
——————— ad GO Gnodsasaeqenqet — 
: has? 9d¢ Gitehioons ae oh aganynad, pa. agbansog c 
what ketniows teqwle 2d 02 2a Jane agama ones ws | 
ubsived yoae hfuno operat r + sean sme dae) ig Bond by am 
—E —— — fn : 
nn oe) Bodily —2 oat, ot we ma * —* 0089 * 


— 


ee — 


Bi vers —— — hee. sep rf a . : th — 
aot Che 6 Lolleag swim matt omen w X Py ae ee 


again inforwed her that on the 24th of the fellowing June the 
plaintiff? would bave to pay es prenium 271,35; plaintiff then 
made a written menormndwa ef this, The policies were in a 
Benile envelepe and pinintiff did met icck at tes, but says 

ahe trusted Tanquary and the defendant gempany. Defendant ine 
troduced in evidence papers showing the surrender of the 1d 
policies, which are duted fpecenber 24, 1914, and signed ooth by 
Michael and Sellie Gleasen, There is @ dispute aa te whether 
Kichac] Gleason was present in the office of Yanquary et the tise 
thease were executed, bub we cannot osy that the Jury could net 
eocept plaintiff's story that er, Gleason was not present. ube 
eequentiy, about Jume 15, 1915, plaintiff with her nineteen yoar 
old daughter, celled at the office of defendant and guve Fraher 
$71.55 and was then told that thie would pay the premius on ene 
policy only, Fisintiff wae much excited and insisted that pr, 
Tanguary had eaid that the new presiues would be only $71,435 on 
both policies, blsintiff thereupon deuanded that the cold pelie 
cies be returned, but FYraher told plaintiff to eee Ur, Tanguary, 
Pailing to eee him, plaintiff left $71,565 with Praher, teliing 
him that thie wae all she hed premised to pay and 611 she was 
geing te pay, Praher inferned her taat he could net give back 
the old policies because the cumpany bad dlacontinued that kind 
of insurance. The daughter eupperte her wsotner'e testiseny in 
this regard, A few days later the pleintiff and her daughter 

oaw “?, Tanquary alone. The conversation very clearly indicates ; 
that plaintiff was very aueh wurprised that the company aheuld i 
ask fer a quarterly paynent ef $71.35 on each policy, plaintiff | 
saying te Tanquary teat she would have been orasy te have undere 
taken sc large # payment, which she cvould not afferd, and that abe 







éid not have ehough money to pey the anount dewanded by the defe 
m and she then asked that the Old policies be returned and the new 
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deal declered off, Tanguary refused to return the pelicios, saying 
that the osepany was not going te have that kind of ineurence any 

| OTE. There were further interviews between plaintiff and Tanquary 
ond alee with Yreher, #11 ef ehieh indicate thet the attitude of 
the plaintiff was ene of oppesitien te paying the smount demanded 
on the new policies and inaisatance on the return of the old pelie 
Giea ond the centinuande of the ebligatione thereunder, The de= 
fendont oleima that she said she had decided te drop cue polley 
and keep the other, She denies this and insists that in making 
the payments which ese mede she was keening her part of the agree 
ment ag ashe understeod it, In the latter part of 1916 plaine 
tiffs husband was away frou the city and sie wee siek for about 
five months, he saya abe kent the new relioies because she was 
waiting for her busband te come heme ag ehe did not know what elee 
te do, The laat payment of prevugum was in Cetober, 1915. Kr, 
Gleseen died May 6, 1916, Gubeequentiy the new policies were 
presented to defendant fer sellection, but “r, Tanquary anid the 
conpany would pay acthing, 

Respeetive esunsel have dicevesed a nucber of de. 
tails which would unduly extend thie epinien te repeat, The de- 
terminntion ef the anlient peintsa depends upen the ¢redibility 
of the witnesses, There is nothing inherently impossible or 
imprebpeble in plaintiff's setery and we canrot say that the jury 
wes net justified in accepting her vere@ion rather than that ef 
the defendant's witnesses, 

it is conceded that the presiues paid te defendant 
by plaintiff after pecesber, 1/14, vaved upon the presium rates 
of the eld policies were more then sufficient te carry them bee 


yond the death of the insured, eo there can be ne defense as te 
these upon the ground of non-paysent ef premiums, 
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hefendant presents the written surrenders ef the 
PpOolicies sa a defense, snving they cannet be impeached in a 
eeurt cf law but enly by preceedings in equity, These gure 
Fenders were not under sea) end the rule claimed doce net apply 
to such @ receipt. Hebinson v. Vetter, S358 111, S20; Yoodb 
V. Us fe Casualty Ge.. 264 [1]1, 227, in this latter esse the 
court seid, *Where tne releose ig not under een) a defenee can 
be made that it was without consideration, or that there was 
payment of only » portion of the asiount due and a release of 
the whcle suount without any further coneideration for the re~« 
lease," in Yagner v. National Life Inauranee Co., bo Fed, Rep, 
305, erinion by ferner vr, Justice Taft, thia question was scene 
gidered with great thoroughnese with abundant citations, and the 
eourt «mid: “Cur coneitieion therefore is that it isa proper in a 
@uit at lew for the plaintiff te meet a plea of releree by a 
replication that the release was obtained dy fraud, whether the 
freud is in the execution, or in misrepresentation as te material 
facte inducing execution,® Plaintiff in the inatent ease properly 


introduced evidence tending to anow that the execution of the gure | 
* 


renders or receipts was induced by mierepresentation ag te material : 


7 

facts; heving preved thie, tue effect of sugh surrenders was ayeilded, . 
It cannot be aald that plaintiff in receiving the . 

a 


new policies snd retaining tie wane, is dound by their terae 


ang especially their previsiens as to the amount ef presiuns, i 
It is to be remexbered she testified that when sie received tie ! 
now policies they were in & banila envelope, whica she did not | 
open, taking thes to her asfe deposit box where they remained se 
until after the first preasium beoane due in June or July, 1815, 





it is manifest that no matter what she should heve known as to 
thoir previcions, a8 a antter of facet she did net knew what 
they provided as te premiums antil she undertock to pay the 
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firet and she then demanded the old pelicies back, “Ghe nad ree 
lied upon the representation of defendant's agent as to whet 
the new insurance would cost her, and having diseovered the 
errer into which ehe hed been thereby led she #ought to have 
the old policies returned, 

fhe question au toe the binding effeet ef the lane 
@uaze in a life insurance policy has been # matter of considerable 
@iscuesion in the rererted eases, with variant cenclusiens, Ye 
thisk, Kewever, the rule is well settled in this state that 
under the poeuliar circumstance in connection with soliciting 
life ineurence, the applicant cannot be expected, frem the very 
neture ef the cage, te cheek wp the verbal representations and 
stetesents of the agent with the many previaieons end technical 
teres of the written polley, There ia sound commen sense in 
the statement by the court in /fieatar v. The Ho. State jife ing, 
Co., 85 Kansas, 97, in which the ordinary transaction of securing 
Life insurance ta deeoribed, it ie thers eaid that agents are 


sent out for tue purpose ef securing inguranes; toey are exe 


—— 


perienced, while the persone selicited do not usunlly underatand 


the subject and are olesar on only two er three points, whieh the 


agent promises te protect, and for everything ele thay are ready 


to sign whetever ayplication is presented, ‘The agent negotiates = 
in 
fer the company and/the mtire tranemetion represents the company, 







the opinien anya it is not carelessness in feot “fer the applicant 
te take it for granted that the agent will acsourately and truthe 
fully set down the reault of the negetintiona, If he fail te do 
80, goed sense and oosmon justice regard the company ae rearensible— 
and not the insurer, The subject, therefore, ia sud generis, and 
the rules of @ legal oyatem devised te govern the formation of 
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erdinary contracts between wan and wan cannot be wechanically ap- 
plied te it,” Gubsetantially teis rule Kas been apriied in tais 
gtnte in Soyak Neignbors cf Americs vv. Joman, 177 Lil. 27, and in 
bneen v. boys) Neighbors of America, 255 i131. 57°, in the former 
oese ‘the opinion quotes with approval frem Jheaten v. North pPritish 
Ins. Co.. 9 Am, Bt, Rep, 265, language particularly applicanle te 
the instant case, a3 follows: 
*{t 16 noterions that ccatracta of ingurance are, on 
the part of the assured, entered into witheut the advice of 
gounsel, tnd ehiefly upon the representations of the sgents of 
the ineurer, such agent is Juatly isoked upon ac the aceredited 
agent cf the compony, in when it hea confidence and kolds out 
ae worthy of the confidence of its patrons, rtheraore, the 
asgsuaption is perfectly aawral that he kuows Just what ine 
formation bis principal desires and in what Language it may be 
beet expressed, and buman nature suet be far different frou 
what it is now befere the aveorave applicant fer inwireance can 
be tuugkt that he wuut be deaf te the representations of the 
agont while he sharpens hin couprehengion and applies it to the 
eaxecful serutiny eof tue insurance staticnery, which, even withe 
Gut the suggestion of the egent, it ia impegulble for him te 
Pegerd #8 other then @ mere tmatter of form,’* 
Other cases supporting this view are Kebagter Vv. H.y. 
Life ing. £o.. 183 U, 3, 25; Green v. Security Butual Life Ine. Ce. 
169 Mo, App. 277; Bargin v. Jima Life insurance (o., 1 Tenn, Cases, 
361. 
it hae aleo been repeatedly held in this atate that 
where one party hae been guilty ef an intentional fraud is) ending 
another, the party guilty ef the fraud cannet eseape the legal con} 1 
sequence of his conduct by saying that the fraud sight have been 
discovered head the party whom he deceived exercised remecnable 
@ilicenice ond omre, jiningten +. Strong, 107 Til, 293; Leonard 
Ve Springer, 107 i411, 532; veodruff v. Day, “76 ili, 199. 

there io ne merit in the suggestion that plaintarr — 
has ottempted to conteadict and very tae terms of the new policies 
by parcle evidence. Piaintaff sought te prove thet she was induced 
by fraud to accept these new policies, Tis wae not an aitempt to 


aH shange their teras but to show that having been procured by fraud 
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they were invalid, faereole evidence iv alemye wdoiveible te shew, for 
the purpove of invalidating » written ineatroment, that ite execution 
wae precured by froud, Hage v. Heston, 86 132, 91; censs v7, Minks, 
166 tli. App. 48; 17 Gye. 695, amd cases there cited, 

Counsel i8 mietasen in urging thet the representations 
made by defendant's agents were not of existing facts, The repree 
gentetion that piaintif¢£ would be witueul ineurence and denving the 
right to renewed insurance under the old pelleies was os te existe 
ing facts, The representation as to the ceat ef the new ineurance 
was alec ue to an existing fect, The datice of the eubsaequent paye 
ments are not eo isportant, It wao the present price payable im the 
future which was misrepresented, See bfiester v, Mo, Life Ing, fe., 
89 Nanene, 67; Neiniein v. ine, Co,, Lol Wieh, 260; 
ingurance Co. VW. Mowry, 96 U, 5. 544, 

‘he facts are sgainat the contention thet pinintifft 
by retaining the policies ant paying certain anounte of preciuna 
accepted then and did not rescind the new contract, As abeve noted, 
ae soon as she knew of the increase in the cost te her she desanded 
the return of the ¢ld policier end her subsequent peymerntsa cannet be 
held to smount to a ratification or neceptance., She was evidentiy 
uncertain ag te her legnl rights and wece the peymanta as she had 
understéca the cuntract to be, If the new contract failed, then 
. the paymwite were te apply upon the premiums under the old pelicies, 
The facts sere are very siniler to those in Green ¥. Security Zutual 
Life Ime, Go., 169 so, App. 277, whers it was held thet the payments 
of presiume an the new policies weuld sot be an affircance and ratie 
ficetion of tha same, and thet the ineured did not thereby forfeit 
the right to compel the reinetatement of the old policies, 

The form ef the verdiet weturned was, “We, the jury, 
find the iseues for the plaintiff and asense the plaintiffs 
damages at the aus of Ten Thousand Pollare ($10,000), plus 
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interest, less preuiuse due,* defendent opys this ia uncertain 
and indefinite end therefore insufficient te enetnin the judgment, 


citing ferker v. Pisgher Fuller & Ge., 39 11, 144, ere informality 
in form of the verdiet not effecting the merits of the case, 






should not require a vevergal, hore the ameunt that should be 
recovered ig not in diapute and the Judgment can be sacertained 
by mere aathemmtical oniculatien, it is preper fer the court te 


. make the computetion snd enter Judement fer the :reper smount, 


cyioh v¥. Jyenmois Jrom go., 268 111, 478; nid v. Firat 
Betrene) Leuk 1 111, 234; bacon v. Schepflin, 185 


ll, 182, The recerd sacwe that at the time of the death ef kr, 
Gleason there were three quertorly presiums reraining to be paid 
fer that inesurence year, which gecording te the wltness Fraher 
anountdd t6 $86.40 en beth policies and was to be deducted from 
the principal, This deduction was asde by the court and as it 
Teduced the principel we de not see Low the defendant can complain, 
The court conputed interest upen the rewainder free the date of 
Hr, Clonson's death te the date of judgment, ssaking the emount 
of the judgment $11,559.26, Under sisilur circuseteances it was 
said in jauman v. Clerk, 75 112, App. 659, that there wae no une 
| certainty in the verdiet, sa the interest could have been cone 
puted by the judges or by the clerk, [da sertug est ougd certum 
Reddi potout, Ae wee said in Bacen v- sohepflin, supra, queting 
with approval frou batt ve Drew, 49 TF1, App. BOG, "As te tyrequler 
end informal verdicts, the rule io that if by leeking into the 
Teeerd the verdict can be seen te be responsive, it wild be suse 
tained," 
fie Gonvineing reneone inpelling & reverend have been 


—-s«sPRewented and the judguent ia therefore effirmed. 
—* AVP IRKRD. 
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and Dever, JJ., concur, 
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Ral FROM 
CIRGIY COURT, 
SOCK CuuNTe. 


Z1IS!.4. 626 


UR, JUSTICE DEVER DALIVERED THE OFLRLON OF TAR COURT. 


The complainant, Alice M, Tatro, by bill filed 
April 22, 1916, prayed for a separate maintenanet dearce 
ageinet her husband, Leonard A. Tatro. The bill charged 
that the defendant had been guilty of eruelty toward the 
Complainant and had without reasonable esuse deserted her; 
that on Ccteber 14, 1917, che hud entered inte a separation 
agreement with him; that enid agreement wan drawn up by dee 
fendant*s counsel and wae signed by complainant witsout the 
aid or advice of counsel and without knewledge or inforume 
tien on her part ae te ite meaning and purport; that defende 
ant had violated certain of the covenants of the agreasent; 
that he wee in receipt of an inoone of ever $3,000 per year; 
that complainant was without property or income of her own 
and that defendant had negleeted te properly provide for 
her support and eaintenanee, 


in on anewer filed by defendant he denied that he 
had deserted complainant or that he had been guilty ef cruelty — 
toward her; that because ef incompatibility and unhappy dife 
+ ferences between the defendant and complainant they had sute 
Way agweed to Live weparate until they should mutually sgree 
ie rene. ad and vacates said agreement; that defendant had paid 
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complainant $600 end that she bead relinquished any and 
all claim ageinet hie person, property and effects 
“present and future.* 


the defendont alleged in hic amewey that he 
reecived s salary of $200 a south cut ef weigh he was some 
polled te pay $66 fer expensee cnourred in his eapleyment 
and that he was compelled te maintain « hewe fer himself 
and « daughter by a former sarriage, 


The testimony of complainant was to the effect that 
the defendant was a man of ungovernable temper; that he had 
threatened and had attempted to strike the complainant; that 
he had taunted her with the statement that che was "teo old, 
that he wan going to get a young women." in her testinony 
the somplsainant charged the defendant with a series of acts 
whieh, 1f true, clearly indicate that the defendant had 
neither affection nor revpest for complainant, The tantile 
mony of complainant wae in some degree correberatec by that 
of her father whe Lived with eouplainant and defendant for 
sene time and wae present at the time of the separation, 
Conserning the execution of ti agreement thie witness tepe 
tified; 

“(me morning, Somdny, iu Oateber, i9lL7, in 

their home, at the breakfast table, we were alaost 

through eating when Ee. Tatro gaid "Well, alice, i 

guees you better get out of hore, We better separ- 
ate and p we live together again, we will get 
al better.* It aade her oo sick that night she 

had go te bec and KY, Tatre phoned for a doctor. 
There head been no digpute at the table, He spring 

4t that quiak.* 


ee ee eee eae eee ee * SH 


"I was present when thie agreement was signed, 


in ir, Michul's offices, tr. Tatre, hie daughter 
@aughter, mynel? and the ‘oteneatapher was there, 
ve waen't such wedd at that time but there wae 
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=the 
plenty said before that, Er, Tatre eaid *You 
will have to go down amd sign thie pepor. It 
ic « mere form to sign this paper but it won't 
be long, we will get tegether agein and after 
a while we go tegether again and ail you heve 
¢e do is to juet eign this paper.** 
At the clece of the s¢mplainant’s «<vitence the 
bill, on motion of the defendant, wao dinsmiseed and the 


eompiainant by thie append sevke to reverse thie order, 


The testimony of beth the comolainant and ner 
father is uncontradicted in the record anc accepting it, as 
ve must, as true, it appeare therefrom that the dofendant 
by Feanen of an upparently uncontrollable temper had rendere 
ed it well nigh impoeeible for the complainant to live with 
himy tit ehe, during the time thay lived tegether, had been 


empioyed in a store and that the defendant bed hiumilinted ker 


in hey heme by condust which need not ve partievlarly dece 
eribed in this opinion, The testimony introduced for som- 
plainant tends to shew thet the separation agreenent was uns 
entered inte voluntarily by the complainant and thet she did 
not uncerstond ite meaning at the time of itz execution, 


There is ne evidence in the regerc which tends in 
the slightest degree to contradict the testimony of the come 
plainant thet che waa gompelied to endure inexeusable conduct 
om the part of the aefendant, nor dees it apovar that she 
hed been in any manner dereliet is her duties as a wife. The 
separation agreement soens te be inequitable upon ite face; 
4t provided fer the payment te complainant of » total sum of 
$506, which amount wee te be peid at the rate ef $60 per 
month and there ie no inherent difficulty in believing the 
testisony of the complainant that she wee induced te cign 
the agreement wi th the understanding and en the promirce of 
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the defendant that the 8500 wae te be merely a teaporary 
prevision for her eupport; the agreement ohewe that it was 
to be void in couse Gf & reconciliation octween the partice, 
end there is evidence that a recengiiiation dic secur bee 
tween thes sometine after tho separation. 


The evidence diccloses that the complainant did 
net voluntarily agree to the seperation, but even if this 
were not 90, it is uncontradicted that she sought in geod 
faith te egain live with defendant and that defendant had 

; subsequent te the execution of the agreement beaowe recone 
Giledg with cauplzinant enc kad agreec te aguin live with 
hey as hor bupbard. The evidence shows that the complsine 
unt wae iiving separate anc apart from her hucbond without 
ey fault. Touching the oiroumstancer attending te execue 
tion ef the agreement the complainant testified; 


"One night we went inte the bedroom, hed 
@ iong talk, when I signed these paporw and he said. 
*¥Yon'’t be for long, we will soon be together egain, ' 
Tit aioe? after telé me to go father anc 1 rented 
a flat on the South Side, i was oo wick that ur, 
Toteo dalled up the doeter, I wee me wiok f didn't 
know what I was deing. i was oick in bed for two days. 
Father paid the Bill, I wes under the doctor's sare 
for ix monthe after thet. #9 had o talk one evening 
wefore I vent to eign these papers, he esid *Thia won't 
be for lomg, Alice, we will sou be together again,' 
Ne gave we $500 and all ay thinga and siething, Pata 
the money $50 a month beg becexber &, 1927, watil 
it wes paid, 10 payments, 1 signed that in Mr, Miahal's 
office with the understanding w@ were to go back together 
eecnm, Otheswiee I would never Nave aigned it.* 


in the came of Hiljette ve Willetts, A@4 Ikl, 126, 
the Supreme Gourt eaids 


"Tne recorg in this sace ane beon examined 
mand goneidered with care, We are of the opinion that 
ne onuce ie found requiring that the decree of the 
eireuit court should be dicturbed, The deede and 
@Gmtracte end other papers, which ere set aeide by 
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the decree of the eglrouit court, were executes and 

accepted ty bre. Willette under such circumstances 

thet we think the court wae fully warranted im the 

eenclueion that her aete were so far affected the 

undue influence ef her husbend that she hee a right 

to have the snme set aside, This being done, the 

ellowanes decreed t¢ her as « separate support wo 

think is not unresconabie,” 

in the onge of Kili ve. Hidh, 190 iil. App. S41, it 

wae he}d that a separation agreesent making previsien for the 
support of the wife would be upheld if 41 appeared that it waa 
faiply anc voluntarily entered into free from any sort of 
eoersion or fraud and thet the agreement provided fair and 
equitable terma for the suppert ef the wife in view ¢f the 


property of the husband, 


the order of the Sireuit Court will be reversed 
‘gnd the muse reseanded te that court with directions to 
Yooate the order divalesing complainant's bill fer want of 
equity. 


Sb ASD REMANDED. 
WITH DIRECTIONS, 


McSurely, P.J. and Holdom, J. Concur, 
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GERALDINE FRANZ, . 
Appellee, 





PAS, PROM CIRCUIT COURT 
v3. 
OF COOK COUNTY. 
JOHN PRANZ, 


9181.4. 626 
UR, JUSTICN EVER DELIVERED THE OPIYIOW oF THT coUPT, 


én June 4, 191¢, the complainant filed a bill for 
separate waintenance charging the defendant with cruelty toward 
her, The bill further alleged that the defendant owns several 
parcels of resi estate and that he has an inceme of 6250 a 
month. In an answer filed by the defendant he adwitted owning 
the three pieces of »reoperty but insisted that said real estate 
waa incusbered for ite full value. While the anewer denied all 
the allegations of the bill not expressly admitted, the abstract 
ef record filed does not diaclose that the defendant etherwise 
denjed the allegation of the bill that he was in receipt of an 
ineome of $250 a month, On the 16th day ef Aucust on motion of 
complainant an order was entered of record in the cause direct- 
ing the defendant te pay te complainant the sum of 960,00 a 
month acs seperary alimony and a further sum of $125 as solici- 
tor's fees, On wWareh 28, 1919, on motion of complainant an ore 
der was entered requiring the defendant te show cause why he 
3 should net be attached fer contempt of court for failure to 
comply with the order entered on August 16, 1918, for the pay- 
ment of alimony and selicitor's fees, In an answer filed te 
the rule to show cause the defendant set up that eince the entry 
of the bill he had paid complainant 74 in money and hed also 
paid $20 for certain merchandise purchased by her; that the com- 
_ -Plainent had ineurred large indebtedness to certain stores in 
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Chicago and that said steres had brought suits te collest from 
defendant the purchese price of said merchandise, The answer 
alee alleged that since the filing of the bill the defendant and 
complainant had lived tegether as wen and wife. on April 12, 
1919, @ hearing was Kad in open court on the motion and the 
chancellcr, by order entered of record, committed the defendant 
to the custedy of the Sheriff of Cock County for hie failure te 
pay the sum of $560 alimony ae required by the crder entered Au- 
gust 16, 1918, 

It ia insisted for the defendant that the entry 
of the order constituted en abuse of judicial discretion, In the 
case cf erty v. jaugherty, 71 T11, App. 301, it wae held that 
2 court of equity cculd properly deny relief prayed for in a pe- 
tition to vacate a decree for the payment of alimony until the 
petitioner hed reid up a11 alimeny due under the decree or had 
showed by his petition that be was unable te make the paywents 
required thereby, There is no special allegation in the answer 
that the defendant waa not in receipt ef an income ef $250 a 
month as alleged in the bill, it i# true that he sought by his 
answer and by testimony at the hearing to set up that the real 
estate which he owned did not return ss large an income as 
ingisted upen by the complainant. The evidence, however, on 
this question was before the chanceller, and we are unable to 
gay thet his judgment thereon was se erroneous as to warrant 
interference therewith, It should be kept in mind that the 
appeal here is from the order committing the defendant to the 
eustedy ef the sheriff, We motion wae made te vwaente the order 
@llowing the slimony and the only question before the chancellor 
at the hearing was whether the defendant had in fact failed to 
pay alimony ae required by the orfer or whether he was unable 


to make such paymente, ‘The attempt on the part of the defendant 
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to show that the complainant had been guilty of wreng-doing after 
the filing of the bill and that defendant and she had lived to- 
gether as wan and wife might become material facts for considera- 
tion of the court on a trial of the issues presented by the bill 
and answers thereto or such alleged mieconduct en the part of the 
complainant might be set up by the defendant in a petition te 
veeate the erder allowing the alimeny, but it is not certain that 
even in such case the alleged wrong-deing of compleinant could be 
urged as am excuse for failure to pay alimony past due,  tRu er 
Vv, Dougherty, supra. 

In the case of Craig v. Craig; 165 [11], 176, it was 
held that past due alimony under a decree is a vested debt and 
cannet be set aside or modified by a subsequent order of court and 
that a court of review would not disturb a decree disposing of alli- 
mony unless it was manifest that injustice and injury had been 
dope, While the defendant asserts that he had paid a certain 
ameunt of money te complainant since the entry of the order of 
August 6, 1914, and that he has been sued for the purchase price 
of the merchandise purchased by her, the evidence does not disclose 
that the defendant wms not standing in contempt of the order of the 
trial court at the time the erder of commitment eas centered sgainst 
him, 

It appears from the abstract of record that while ne 


petition was filed praying for the entry of the rule te show oxuse 


the defendant did at ne time in the court belew question the juris-— 


diction of that court to enter the order appealed from. He filed 
an answer to the rule setting up at length the matters upon which 
he relied as a defense. The defendant had actual notice of the 
entry of the rule and he appeared, filed his answer and intro- 
duced evidence at the hearing. Under the circumstances he will 


not be peroitted at this time to question the regularity of the 


«Proceedings, O'Callaghan v. O'Callaghan, 69 111, 552, 
OAS a i ae . 
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it docwe not appemr thet the defendant hes peid 
9975.32, as aceserted, for merchandise elleged te heve been pure 
chased by the complainant, 

The evidence of the defendsnt is somewhat vague as 
te ehen he and complainant ecohabited tegether se man and wife, and 
when asked whether he had raid certain bills to atcres he snewered, 
"Ko. but I expect I have te; they sue we,” 

There is evidence in the record which tenda ta show 
that complainant has been guilty of sericus wrongedoing, and if 
the testizony introduced on behalf cf the defendant be trues, she 
has not conducted herself properly, Noewever, as stated, these 
questishe wore not iosues in the preeredings te adjudge the de« 
fendant guilty of s contempt of court for hie frilure to pay alte 
mony se required by the order, It ia admitted that £74 in eash 
wae paid by the defendant after the entry ef the rule te shew 
eauve, und it ie net denied that the order requiring him te pay 
#560 io excessive to this extent. The erder should therefore be 
modified by subtracting therefrom the sum of 974, 

The order ef the Cirewit ccurt will be reversed and 
cause remanded 
with directions te modify the orger ae indicated herein; in all 
ether respeets the order is effirmed, Coots here end below te 
be taxed agninet appellant, 


PYWROID ‘AND CAUSE REMANDED 
WITH DIRECTIONS. 


MeGurely, P. J.s end Heldos, J,, ceneur. 





hiag ced trahme'bed afd gad) yewqgn tom wohat! 9) Pa) 

“ied 20 wad Of bayelie aataeedotes Bot bod teteA, OF SEO 

| tessleiqoon od yd bpaede 

oe eusey suitwoany of @aadeo led od? Yo eemabave OOF © yy han, 

bus ,eliw ban som ot teddege? Detidadoo Iuealadqen babe od onde, ae 
-botowens ed uetoze of slit’ alatveo Bhat £08. od vedio bee pode | 
* om sum yen? jet oved t sonqxe ted 4010" | 

wos oF Bhyed tiolie Susvet e672 gh gomebive of ovedh .. oy die 
Th bos, .gntob-ynowy susttes Yo Wihwy Mood wal, tonahataany suas 
asin youat nd inadeo Hh ett Yo Exnded an, Meoubertal, tment tar awe | 
asecs jbesnte ao . 2 Powe, AolmMEN TY, LikwIel Belts age # 
‘web ould ombalbbe og rcabeneony ttt, mann ea! bie * — s 









ed etoteses biuerh —* oun, spe ane. — vse 
«a¥§ to ave ods — atitonna 

bas beoveroy ev L£te tRVOe, Ahmet od: Fe. mont 

by) fhe a2 galeted datedioad aa tob20, ond <ahiog of 


@% voted: base @%o4 oiee3 | bode tte, af TOREo oe ssovanes, me 
Ga “a4 — ——— 
— pee —— ———— ana 


| “strona ue rd has * — 
—— ——— ets 


ea A Bry ast An ae a —J—— Sei \ a 
4 * — att). chp ai a eas * —* — 
el ee ge TRIE Shh Ra oor aire gg Sn aa ag ee 44 some . 


P 
P 44 
4 a OS os eee ee ee a] —* 














L 
f 






427 «- 25685 . 


JOHY A. MORLOE, 






Appeal from 
Cireuit Court, 


Cook County. 


9181.4. $26 


MA. JSUETICE DEVEN BELIVERTD THE ron oF THe Coun. 


Vee 


NSLS 2B. JOHNSON and 
BELLI JOMROOR, 
Appe 


The defendents, Nele 3. Johnson and Nellie Johnson, 
presecute this appeal from « decree of the Circuit Court of 
Cook County which foreclosed a trust deed given to secure the 
payment of « note for 9625 and which decree set aside » re- 
leave deod which purperted to release the lien of the trust 


deed. 


The defendants are the ouncre of the real estate 
conveyed by the trust deeds they received their title frem 
Sarah BS. Kekhardt who executed the trust deed ae curing the 
payment of a series of notes emong which was the note No. 44, 
which was unpaid at the time the reloase deed wan delivered. 
Note Ho. 44 wan at one time the property of Carl ©. Johnson, 
who troneferred it July 4, 1915, before maturity, to John A. 
Benson, the compleainant,fer a vailueble consideration. After 
the note matured Monson, through his attorney, endeavered to 
collect the amount due thereon from Sarah 2. Nckhardt. He 
*e8 unsuccessful, however, and thereafter the property was 
wold by Mrs. Eckhardt to Charlotte Merkel «ho in turn conveyed 
4t to the defendont, Hels B. Johnson. At the time Helis 8. 


_ Jehneon purchased the property he delivered to his attorney 
_ & Bum Of monsy to pay certain inoumbrances against the 


roperty, among which was the trust deed securing the $628 
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note. in an affidavit C. ©. Johnaon stated that he was the 
owner of note No. 44 with other notes eecured by the trust 
deed; that he had not sold or hypothicated said note No. 44 
and thet it was last or mislaid. ©. 0. Johnsen was paid $570 
and the deal for the sale of tie property, to Hels 8. Johnsen 
wae closed. The affidavit in question was procured and used 
for the purpese of procuring from Michsel ©. Korris, complainant, 
and named in the trust deed as trustesc, a relecese of the trust 
deed. After the consummation of the deal a demand was made upon 
the defendants Wels B. Johnson ond Neliie Johnson that they pay 
John A. Monsen the amount of the note and on their refusal the 
present proceedings were begun. 

There is seme conflict in the evidenee but from a 
consideration of it we are of opinien that the defendants 
Beie B. Johneon and Neliie Johnson had no meowledge or notice 
of the fact that the note was unpaid at the time the release 
deed was delivered or that a fraud had been imposed upon the 
trustee when he executed the release deed. 

«Xt dw urged that under all the circumstances of the 
case Bele Bb. Johnoon's possession of the property became tained 
with freud in iaw. Ve do not think so. It is shown that at 
the time his atiemey examined an shtract of title to the 
premises it was discovered that there were certain liens and 
encumbrances ageinet the prope rty. Heise B, Johnson delivered 
eufficient money to his attormey to remove these encumbrances. 
Tt should be borne in mind that we are dealing here #ith the 
Fights of defendants wae’ claim to be innocent third parties. 
Monson, the complainant, received the note in question from 
Carl ©. Johnson before maturity, but the record shows thet 
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Hels &. Johnson and weliie Johnson were entirely ignorunt of 
this fact. CUsrl ©. Johnson, it seems, wes in posseasion of 
ether notes seaured by the trust deed ond he feloely stated 

in hie affidevit thot he wen the owner of note Wo. 44 and that 
it hed been dost. 

. A principal relief sought by the bill is the setting 
agide of the relense deed, and in order tio obtain this release 
the compleinants saw fit te charge in the bill that Wels 2B, 
Johnson and Hellie Johnsen kmew that Wonvon, the complainant, 
was the owner of nete No. 44; that said note wee unpeid and 
that having thie knowledge they falsely and frowdulently, with 
an intent to deceive, repreresnted to Morrin, trustee, by affidavit 
ané erally that all of the notes cecured by the trust deed had 
been paid and exhibited enid notes te him, with the exception 
of note No. 44, whieh note they fuisely md fraudulently represented 

false 
to Morris hed been paid, that relying upon these /representations 
he, Morris, executed the release deed. We do not think the evide 
ence sustains this charge. From the nature of the case itself it 
is evident that Nels 8. Johneon in view of the value of the 
property would not heave sccepted » deed hat he known of the falee 
statements made by Corl 6. Johnaon in the affidavit. 
Melis B. Johnson testified: 
“I did net kmow the compiainent Voneen; after 

the relense decd was obtained from the trustee I paid 

Over the money for the property. I had nothing to do 

with obtaining the relenee deed, which «as attended to 

by my attorney in combine with the Kerkels; my attomey 

obtained the release deed from the Werkelo and I hed 

nothing to do with it; it was up to the other side to 

get me a releaeve of the trust deed, and I did not 

Speak to ox know Norrie, the trustee, I never met him; 

with reference te the trust deed I relied entirely 

upon the relesee thet was turned over to me. * * # 

i didn't know irs. fckhardt who was the owner ef the 

proporty; the building wae sold to me by the Merkels, 


| they were present when we closed the deal; there was 
J no question about the title.® 
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Br. lewhe, sitermey for the RexkeA, whe #O1d the 
property to Hels B. Johnsen, teatifics that ia clesing the deal 
iift became necessury to clear up  Lhird mortgage fer $10,006 
in which vorrie wan truatee; that ¢, 0, Jehnaer, the eriginal 
payee of nete Ho, 44, smid he had lost it and that he (Liwie) 
Cmlied up the trustee end asked tim if ke would relenge Sk 
upen Johnecnta affidavit, snd that the trustes sinted he would 
if it wae prepared te his satisfaction, and later did se ree 
lease; that the vitecse turned the velense deed ever to Mele 
B, Johnsen, tie attorney for the appellanta; that the enly pere 
eons whe had anything te Geo with the obieining of the release 
deed were the trustee, kerris, and the witness, | 
it watiofactorily appears tnat the affidavit of 
GePl ©, Johnson was procured fer the scis purpose ef ensbling 
Korrise, the trustee, to execute the relenae deod. 
ir, Horris testified that se infermed gr, Lewis that 
would want affidavits from the cwuere ef the notes that the a 
‘Hotes were cancelled, and Lewle testified that he procured tie | 
affidavit free darl oO, Jelnacn and delivered it to Hele RB, 
gohnaon, | 
Phe evidence in the onse ia in some respects ecntra- 
életery, wut cuy examination of it lesves no doubt in our 
winds thet Nels B, Johnaen seted in geod faith tureugheut the 
transaction and without any knew] age whatsoover that Gard 6, 
Johnsen had by untrue statements preeured payment ef the note 
end m release ef the trust deed. 
There ia merit in the sententien that the prvef dees 
‘net sustain the charges in the bill upon which the complainants 
acugnt to prowure tag relief granted Wien wider the decree, 
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Suprene Court esid; 


“the law is well gettled in this gtste that the 
trustes in m truegt deed ef thea charszeater of the one in 
guestion Kas the power, ae to third partice, te relenge the 
lien created thereby ac se te reerTrest the tithe in the 
erartor, ¢ven though he does ao without the cencent ef the 
helder of tae indebtedness which the trust deed wee xiven te 
seeure and in vielation of the chlications of Side truet, 
(Mann v, Iummell, 163 Tll, 523), and queh relewee way be made 
even though the indebtedness secured by the trust deed ia net 
fue at the tine the relenee ia axecuted. (sig ¥. Durpin, 108 





tll, 148.) Im equity, however, a release unautheris y the 
terns of the trugt deed or by the consent of the sestut sue 
t will heave no effect upen the trust deed as betwee 
erigine? parties er aad te subsequent purshasera *ith notice, 
Og’ furpin, 8 Oe : Vs cwhetal Ag) G12, 174; 
ee = ie i Gonnee cut Genera Lite ine, 





2u. &, 

Even if Hels #, Johngon had koowi that the trust deed 
was released upon “he affidavit of Cari G, Jeonnsen, this fset 
would not charge him with imprudent conduct in aceepting the ree 
lease snd in paying fer the property, The notes secured by the 
trust deed were originally delivered te Carl ©, Johneon, and it 
is evident that Ke. ‘Borris, the truetes, acting in good faith, 
believed the etatesents conéained in the affidavit, “his weuld 
- be true alao of Hele 8, Johneon if it could be aaid that he had 
any Kknewledge ef the @xeaution of the affidavit or ite contenta, 

In the cage of Kann v. Jumaeh}, 165 111, 585, the 
Guprese court said: 

“ve think tie lew ia that when the record shows 
that the relense wae executed after the indevtedness was past 
due, in the sabeence of all evidence ef notice te the subsee 
quent purchaser, He will Ge protected,* 

The Allegations of the 0122 in which it wae sought 
to charge Wela A, Jounson with participetion in the procuring of 
the release from the trustee ara not sustained by the precf and 
the complainant wilh not be persitted te recever upon grounce 
ether mm these alleged in the bill, 

the deeree of the Cireuit court is reversed and the 
couse remanded to that court with direetions te diasies the bill 
for want of equity, PRVERGED AWD REMANDMRD WITH PMIRECTIONS, 


NeSurely, >, 3.2 BA4 Holdom,J., ooncnur. 
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LOWISE HAMELETON, 
Appellee, 






PFEAL PROM CIRCUIT COURT 
OF COOK COUNTY, 


21S91.A. 626 


RR, dUSTIGH DREVER DELIVERED THE OFINICN OF THE QUURT, 


BR, F, TURNER, 
Appollent. 


The complninant, Louise lanbleten, filed o bill in 
the Cireuit court of Cook founty in whieh she prnved for an ace 
counting ageainet defendant. 
| im & hearing of the iasues ande by the bill and an 
anewer filed thereto by defendant a decree was entered in the 
cause whieh found inter alia that on July 3, 1915, tne complains 
ant executed a chattel mertgage covering certain articles dese 
scribed therein to secure the payment of a promisuory nete paye- 
able in cne year with interest at the rate of 6 per cent; thet 
the defendant thereafter becase the legal owner and holder of 
the note; that the peyment of thie note was extended by agreement 
until July 31, 191297; that on Auguet 8, 1914, complainant caused 
te be stered in a warehouse in Chicage the preperty deseribed in 
the mortcage, and that a warehouse receipt therefor was delivered 
to her in her ewn name on said date; that thereafter at the re- 
quest of defendant she gave an order in writing to the warehouses 
man te iveue & warehouse receipt for the property to defendant; 
thet in addition te the preperty described in the mortgage the 
Complainant aleo deposited in the warehouse four trunke with 
their contents, waieh trunks were net included in the mortgaged 
property, ; 
it is further found in the decree that the defendant 
bed no knowledge or notice ef the centents of these trunke st 
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the time they were pleced in the warehouse; that the feur trunks 
and their contents were included ameng the goods for whieh the 
warehouse receipt was delivered om the written direstion of the 
Complaingsnt te defendant; that on August 7, 1917, the chattel 
morteage wae foreclesed and the gocés mentioned therein were gold 
for o sufficient sum te extinguish the indebtedness orented by 
the nete, that the defendant Had paid the warehouse the eum of 
$85 due for the ateorage of the chattel sortgage goods and the 
four trunks, and that the defendant was entitled te charge come 
Pininant for thie amount; that follewing the foreclosure of the 
mertgnge the four trunks resnined in the werehouse until en or 
about Jamery 25, 1919, at or about the time of one of tie heare 
ings ef thin cause, at whieh time it was feund that certain furs 
and clething ef the value, as fixed by the decree, of 2700, had 
been taken axax from the trunke, The decree further reeites; 
“by reason thet aaid defendant haa charged seainst 
enid complininent, the steerage charges of 63,00 aforesaid, onid 


defendant thereby became and was @ bailee for hire of eaid come 
Pleinant's clething leet sfereasid and as to complainant had 


exclusive pesseesion of snid preperty and that therefore, as 
euch beilee, said defendant should be charged with vaiue of 
said gcode aa hereinbefore found, smcunting in the aggregate sto 
$700 .OO"* 

The only point made by the defendant, whe brings the 
euee Lere by appeal, ia that the court erred in the findings and 
conclusions in the paragraph of the decree last above quoted, 

A majerity ef thie court are inclined te agree with thia contene 
tion, That part of the transection which relates to the stering 
of the four trunks in the warehouse and the issuence of the waree 
house receipt to compleinnant, and subsequently on her written di- 


reeticns te defendant, does net seem to be in dispute, The dee 






fendant at no time had physical pessession of the four trunks, and 
it ie expressly found in the deoree thet he hed no knowledge of the 
character of the preperty therein, The trunke were atered in the 


for the sacle benefit of the complainant; tioat warehouse 
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reecipt was issued te her in the first instence, whieh included 
the four trunks as well aa the chattel mortguge preperty, was the 
result of her own conduct and she voluntarily delivered up the 
Fecoipt te the warechousenan, who erased her neme therefrom and 
inserted that ef the defendant, The defendant never hed actual 
pesxseesion ner the right te the peaseasion of the trunks, It 1a 
true that the deeree finds that he paid $83 storage charges on all 
ef the property for whieh the receipt waa given, “his faot, howe 
ever, did not make him, se charged in the decree, & *bailee for 
hire." Se far as it arpears frem the facte found in the decree 
it is clear that he derived no benefit whatecever from hie pess- 
essicn of the warehouse receipt, except insofar as it protacted 
his interest in the chattel mortgage property. It dees net ape 
poar frou the decree or otherwise that the defendant attempted 
or intended tc exercise any right te or that he claimed any ine 
terest in the feur trunks. The payment ef the storage charges 
thereon was, ac far ne the decree shows, a more gratuitous act 

on his part, and if it can be said that tiereby ea centract of 

3 bailment existed between cemplainant and defendant, it wculd be, 
on the faots, a gratuitous bailwent and defendant would be lie 
able eniy en preoef ef failure on his part te exercise the degree 
ef care required ef & gratuitous bailee fer the protection of the 
property in hia porseasion, hut, as intimated, it ia cur epinion 
that he never hed actuel or construetive pessession of the goods 


im queetion, fe received the wareheuse receipt solely for the 


purpose of protecting bie interest in the chattel mortgage prepe 
erty; that the receipt included the four trunks was, as stated, 
Gaused by the voluntary set of the complainant porself. 

Even if the transaction, sc far as it related te the 
trunks, ae between compininant and defendant could be regarded aa 





bailwent, the defendant, having ne knowledge of their contents, 
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weuld be obligated enly toe exercise slight enre and would be 
legelly liable enly upon preef of gross negligence on his part, 
in the case of bichigan Central i. BE. Co, V. Carrow, 

73 IL1, 348, it wae held that where a bailwent is made fer the 
exclucive benefit of the bailer, as in the cage of & railway 
company taking &® passenger's trunk, whieh company had no knowledge 
ef ite contents, it is only coligated te slight care and could 
be held liable oniy en preef of groes negligence, 

in the coee of Gray v. Kerriam, 146 111, 179, it wae 
held that &® gratuitous bailee is lishle enly for grose negligence, 
which hes been defined to be the went ef slight care or diligence. 

There is nothing in the recerd cr in the decree which 
tends te show that the defendant was guilty of eny degree of negii- 
gence or of a want of care, The correctneas of the dearee, a0 far 
as it relates te the matter under discussion, rests selely apes the 
finding ef fact therein that the defendant had charged against com- 
pleinant the stermge cherges of 83 -hich charge was paid by his 
for her benefit and on Ker acecunt and eut of which payment the 
defendant, ac far as the four trunks in question are concerned, 
Teceived not the @lightesat benefit, The trunke were plsced in 
the wareiouse by the complainant, end ee far a8 it appears from 
the deores or tie reeord, she at @11 tines thereafter had rae lee 
g@l right om payment ef charges fer sterage to obtain possession 
thereof, it dees net aprerr that the defendant et any time had 
either an equitable or legei lien ageinet the four trunka, ex- 






cept te be reimoursed for the charges paid for sterage, The 
frets of the case show thet it was not intended by the complainant - 
or the defendanthat the delivery ef the warehouse receipt te the 
defendant was to vest him with either the actual er symbolic 
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possession of tie four trunks or their contonta, and that the paye 
went of the storage charges thereon by defendant waa a mere volun- 
tary set on his part. it is the opinion of a majority ef the 
court, therefore, that s contract of bailment fer hire did not 
exist between ceapleinent and defendant end that the deeree of 
the Cireudt court should be reversed and the cause remanded to 
that court with direetions to enter a decree not inconsistent 
with the views herein expressed, | 

REVZRATD ARDY REKAPPRD 

WITH DIRECTIONS, 


Holdem, J,, ¢oneurs, 


BeSurely, ¥. J.5 Diseenting: 


Rouites sequirtur legem; i see ne renson for departing 
from the satablishbed Law of bailment, 
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BOARD OF EDUCATION OF THE CITY 
OF CHICAGO, a municipal corpora- 
tion, fcr use of [ISIDOR ¥RIL and 
BENJAKIN WEIL, partners trading 
as Well Brothers 







Appellee, 
APPEAL FROM MUNICIPAL 
vs, 
COURT OF CHICAGO, 
CHICAGO BONPING & 


9191.4. 627 
BR, JUSTICZ HOLDOM DELIVERED THE OPINION OF THR COURT, 


In this case there was a finding and judgment by 
the court of $13,314 debt and $1,649.88 damages, etc, 

This action is ne bend of the same nature as that 
in case general number 25116, The plumbing work in the instant 
case was to be done upon the Frederick Chopin sehcol building 
in Chicago, 

Briefs and arguments of the same tener as in case 
Supra have been made in this case, and there is no question of 
fact, law or precedure here present that has not been disposed 
ef by the opinion in case 25116 supra, 

‘Por the reasons in that opinion stated, the judge 
ment of the Municipal court is affirmed, | 

| APF IRMED. 


MeSurely, F. Joa and pever, dee concur, 
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SHUCATION GP THE C1ITy 
a por ceorperne 





APPEAL PROM MUNICIPAL 


COURT OF CHICAGC, 


24187. 627 


MER, JUSTICN HOLDOOM DELIVERED THE OPINION OF THE COUNT, 


In thie case there was « Pinding and judgment by 
the court of $15,195 debt and 91,759.66 daumges, debt to be 
adiacharged upon payment of damages. 

This action is on a bond of the same nature as 
that in case general number 251216, The plusbing werk in the 
instant cese wos to be dene upon the Hibbsrd seheol ouilding 
in Chicago, 

3 Briefe and argusenta of the aawe tenor as in case 
supra have been ande in thie case, and there ig no question of 
fact, law or precedure here present that hag not been disposed 


(0f by the opinion in case number 25116 supra, 


ry, Fer the reasons stated in the epinion in that 
cage, the judguent of the Bunicipel court is affirmed, 
. AFFIRMED, 


a  MeSurely, P. Je» and Dever, J,, concur, 
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BCARD OF EDUCATION GF THE 


APPEAL, PROM RUMICIPAL 
¥8 
COURT OF CHIGAGG, 


















CHICAGO BONDING 4 
CCHPANY, 
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BA, JUSTICE HOLDOM DELIVERRD THE OPINION OF THE COURT, 


tm @ trial before the court in an acticn upen an 
indemnity bond there was oa finding againat defendant and a 
judgment thereen that plaintiff recover $9966 debt and 
$509.10 dasages, and defendant appeals. 
The Board of Kducation ef the City ef Chieage 
entered inte a written contract with Rudolph ©, Kersteweki 
te furnigh a1] material fer and do all the ventilation werk 
Tequired in the erection of the Oraeham Bell school building 
in Chicagso. The Board of EKducation required Keratewski to 
furnish @ bend, which he did, with defendant as BUrEby, Cone 
ditioned azong other thinga *toe prosptly make payment te all 
persons supplying leber or materials in the presgoution of 
the werk provided for in waid contract," 
The Seully Steel & Iron Co, was a subcontractor 
under vergtewski te, and it did, furnish for the Orahas Bell 
’ @chec] building sheet metal ond angles at the agreed price of 
$509.16, the amount ef the damages agsseesed. 
| The defenses here interposed are the sume as these 
im ease Yo, 25116, in which an cpinion is coineidently filed, 
‘There are nc questions raised in this case of law, fact or pro« 
differentiating it from case supra; therefore, for the 


 Peagons: etated in that opinion, the judgment of the Municipal 
 eour ⸗ affirned. AVPFIRNED, 
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OF CRICAGG, fer\use ef Garden 
Gity Pan Compan: 















BOARD OF RDUCATNION OF THE CITY 


a ceorperation, 
Appellee, 






APPEAL. FROW RUNICTPAL COURT 





va, OF CHICAGO, 





CHICAGO BONDING & 
a eorperation, 


SURETY COUP 





9181.A. 627 
UR. JUSTICR HOLDUM DELIVERED TEE OCFINION OF THE Count. 


Thie case Sight be affirasd beesuse defendant has 
failed to suow in ite abstract, whieh is the pleading of the 
parties, either thie awount of the finding er judgment, 

Consulting the record we find that the judyment was 
fer $9898 debt and $1516 damages on a bond upon which defendant 
was surety and fudelph #. Keretewaki wae principal and the foard 
ef Education was the shligee, 

The Board ef Education hed ea written centract with 
Rudeiph K° Feretowski te, smong other things, inste] certain 
ventileting apperatua in the frederick Chepin seheel building in 
Chicege, “The Garden City Pan Company was a subcontracter under 
the seid Yersteweki to install, whieh it did, some ventilating 
fane in the Chopin sehool building at the agreed price of $1516, 
the amount of damagea aasessed, The Poard of Rdueation exacted 
from Kerstowski a bond, which he gave with defendant as aurety 
and the Board of Kducation as ocbligee, in whieh it was conditioned 
hy inter alia that Kerstowski would promptly make payment te all pere 
sone supplying labor or mmterieis in the prosecution of such work, 






7as oese ie in no respect different from that of 
J — which an epinion has been this day rendered, The 


facte and the law, as well as procedure here involved, 
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have been decided in qase supra, and for the reasone in that 
epinion given the judgment of the Municipal court ia affirmed, 
A¥YPIRMED, 














n⸗ —V iagtetms ou⸗ * ———— — 
ay BO 
ASMEITTA a —— 


ee Bee 





; uf 
: 
o To * 
Pa + ‘ ae 
t ; i 
or bs ¥ > vy 4 
4 A y * d 6, a ‘Sy ki 
E var a * * —* a 
tte { bye vy f 
. * 
a 
a & ’ a 
sea ay ind ‘ 
‘ “ 
, 
—* Soi here wa). Val a Basie VY eae ® 
: : A Le 4 ——8 
ve 
ie * ri 
* f s . i" ne 49 
a ’ é 4 he Dek Pe 2, 082 
é 
F y 7 i 
Fi 
‘ - , 
F 
—R 
i 
; 4 ‘ 
i 4 
4 - 
’ * i 
‘ A ; oud 
⸗ hls 
7 
* 
mI —* r 
§ 5 * 3— wes 
’ ) : ¥ 
7 4 * 
—2 i ret ‘. (ed ef, poy ¥ get eh! —V 
4 * 
at | 
, i , 
. + * io y 
u oe) . Laie ' — 
—* J yi, AY mh 


Pecans, oy oe eae oe ee Gee ie kee 


aulvtas rer wo: 












183 = 25458 


DANIEL ¥, BRODERICK, 
Appellee, 
APFrAL YRON BUNICIPAL COURT 
ve, 
OF CHICAGO, 


913 UA. 628 


ER, JUSTICE HOLDOR DRLIVERED THEE OPINION OF THE COURT, 


CITY OF CHICAGG, 


This suit was preceded vy a mandasus preceeding 
which went through this court and ultimately to the Suprene 
court, in which latter court the judgment of the Gircuit 
court was reverged and the cause rewanded with directions te 
thet ceurt te sustain the decurrcr of relator tc the anewer of 

Tesponients. 

A eenelise statement cf the questions involved in 
the mandsamue case is reperted in People ex rel- Noderiek v. 
City of Chicago, 283 T11, 462, 

In Cvedience to the sandate of the Guprese court 
the Cireuit court sustained tie demurrer te the answer of 

respondents, Bnd £6 reapendents electad to stand by their one 
“ewer, @ writ of sandasue was on Osteber 7, 1018, ordered to 
be and 1% wae issued aga.nat reependents &e prayed. By aaid 
writ tue fire marshal was directed te appoint relator t6 the 
pesition of superintendent ef machinery, ete,, and the other 
Fespondents were directed to de certain sete auked agninst them 
in the mandacus petition, 

fy Ry this setion plaintiff veeks te recever tie sum 


of $6750, the salary attached to the office of superintendent of 





machinery in the fire devartment,being the amount duly asprepriated 
the commen council of Chicage fer services of such sup crintendent 
ing the tine which he wns unlawfully kept cut ef such position and | 


* F 
untau the tine when he wag appeinted therete in cbedience to 
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the mandamus writ ef the Cireuit court, 

There wag a finding and jud@pent for $2654.03, frou 
whieh defendant preaeexvtes this appeal, end plaintiff has as- 
signed crass errers, 

Defendant contends there should be ne judgment 
against it, 

it ia quite true that the judgwent in the mandaous 
preceedings ia not res adjudicate af the queation of aalary here 
Ainvelved; nevertheless it settles the statua of plsintiff and 


fines his right te the position sought in the mandamus case, al) 





ef waich is binding upon defendant, The question of status thus 
Settled cannet be agnin litigated in thie or any other proceeding 
as Getween the parties litigant befere ua, Plaintiff's right 

te the pesition ef superintendent ef ascinery furnishes tire 
foundation to his claim fer compensation, The question here ine 
Wolved, therefore, iv his right te compensation, and, if he has 
Veins right, then ae to the time fer which he may oleim auch come 
pensation, hile the case hee been @linbeorately argued, we shall 
confine cur decision te the question of compensation as abeve 
indicated, 

‘he questieon of salary was net litigated in the 
mandamus cnge, nor could it have been, It was net pertinent te 
the objective in the mandamus proceeding, which wae Limited te 
the office or pesition cf superintendent of sachinery in the 
fire departwent, if defendant ic disesaticfied with the final ere 
der in the sandacue preceeding and desires to obtain relief? 
against it, it sust seek a review of the record in that judement 
by appeal or writ ef error, 


The right to a position carries with it the salary 


— 


attached te it, City v. Luthardt, 191 111, $16, This statement 


e law was somewhat modified in People v. Schmidt, 261 id. 
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$tant case, because in the aneower in the mandasus case, set cut in 


Judged to be entitled, It would be subversive of the beneficent 
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2113, where the court erid; 


Sh 


"The general rule is that if the payment of the wale 
ary or other compensation to be wade by the government ie made 
in gocd faith to the officer de facte whike he is still in 
possession of the office, the governnont cannet be compelied 
to pay @ second time to the officer as * wien he aang ree 
covered the office, eat lease where the o cer ce facto held 
the position by color ef title.” i 


“his holding has no pertinent application in tre in- i 















the claim of pleintiff in the case at bar, the respendents ad- 
mitted that ne one had been appointed to the position of super. 
intendent cf machinery and that the funds appropriated fer the 
payment cf the salary ef said poaition remained unexpended, 
While it is true that in its affidavit cf merits defendant elained 
that the effice had been filied end tae ealary paid te an oecupant, 
it did not sustein this contention by proof, Surthermore, such 
Peynent would have to be exde in geod faith to a de fnete oi ficer. 
Bereover, such de facte appointoent was net made until fourteen 
months after Roderick was eligible fer the position; therefore it 
da patent that such appointment, if in fuct made, cannot be said, 
im the light of sueh facts, to have been made in goed faith, 

Flynn v. City, 197 ill, App, 580, in which an applie 
gation for a writ of certicrari was denied by the Gupreme cecurt, fa 
& very iliusinating opinion on the material questions here ine 
volved, and among other things euataine plaintiff's contention that 
he isn entitled te the salary payable during the time he was wrenge 
fully kept cut of the pesition te whieh he was in the mandanus 
case adjudged to be rightfully entitied, The Judgment in the 
Bandamue case ie not subject to ecllateral attack, 

The position plaintiff sought wae under aivil service, 
and to such position plaintiff was in the mondacsus proceeding ade 


¢ civil service law, if in se plain @ case one who qualie 
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fies for such a position ean be supplanted by ancther who has not 

qualified under the civil service set, The whole ebjeet of the 

act would he defented and pelitical faverites, regurdiesse ef 

qualification te f112 the position, would be substituted for 

these qualifying under the civil service law, Tale the courts 

will not tolerate. 

Yor the foregoing reasens the judgment of the 

Municipal court ia reversed and a judgment ia entered in this 

court in faver of plaintiff for g6750; ecste in this and the 
“Municipal court will be taxed against appellant. 

| REVERGID AND JUDGRYNT HERE, 
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Meturely, re Tes ad Dever, See Genecur. 
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APPRAL FYROM WIWICIPAL COURT 
ve, 
GP GCHICAGS, 
BLACK GEE GOAL & 6 
a corporation, 


9181.A.628 
BR, JUSTICE HOLDOK DELIVAKED THR OFINLON GY THY COURT. 


This te an appeal from a judgment of $1347.25 one 
tered on the finding ef the court, and defendant app emia, 

The wuit io for the amount claimed to be duce for 
eoal delivered under a written contract, the waterial parte ef 
which are centeained in the following excerpts from # Letter a- 
bedying the sontract, vig: 


*Neme Trade Cenk Ce,, 
Pawardevilie, 711. 
fLent] enens: A® per agreement with you, we agres te purchase 
your entire output ef cond leaded in care at your gine at . 
Mdwardeville, Til., ard you agree te sell snd ahip te us at 
Chieags, unlese instructed by us te ehip sleewhere, your one 
tire outyut of cen] leaded in cars at your mine aft Ndwarda- 
ville, t11., from date to April let, 1914, on the following 
basis eof pricea per net ton ¥. ©, B, Hines: 
lump coal] which we vel] on basis of $1.10, we to 
Freait te you at $1.60. 
eoal which we g¢1) on busie of any price over 
$1.30 te be resitted for by ue at $1.20 plus 4/3 ef anything 
over $1,450, aa for exanple; 
Lump coal whieh we aeli on basis cf $1,435, we te re- 
mit te you at $1.30, 
lump coal which we s¢]1 on basie of $1,660, we te 
remit te you at $1,406, 
e*werenreeet ££ e © & 
4 wine run coal which we #¢11 on basie of prices range 
i ing from 41,00 to §2,50 to be remitted for by us on the sane 
; basia of prices se specified above on lump coal, 
* ee hee 4 6 
M Sereenings which we sell on basis of $30, we reait 
te you at 3.26. 








set @eeeeset* * * 
The Heme Trade Goal ce, are to invoice te the Biack 
«Gem Gomi & Geke Co, se per above prices, and the Wieck Gem Coal 
& Coke Co, are to pay and to remit te the Home Trade Coal Ce, 
woney due to them between the 15th and 26th ef the month 
@oal shipped fer their secount during the month pre- 
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Thie letter ie executed in duplicate ond cur signature 
and your aceeptance is to constitute a contract between us, 


Accepted: 


ROMY TRADE COAL Co, 
By George i. Worden, 


BLACK Gi COAL & COKE G4, 
By B, A. Relfe, 
yres,* 

An explanatery nete was encloeed whieh reads: 

"The nttached agreement, of course, is understoed te 
apply only te oeal that you lerd in cars, ag we know of course 
that your heme trade will take @ certain angunt daily, but we 
stand ready te take ali thet ia net diapesed of te veur home 
trade, that is, al) thet you load in cara," 

hefendant contends for reversal that a wreng intere : 
pretation was placed by the court upon the gentruct, that there 
WAS &n aecord and satiafaction between the parties, and that a ’ 
mote was given in satiafaction of the debt, Aa te the amcunt of 
eeal delivered tiere ie ac dispute, 

Roth parties adwit that the contract ituelf is net . 
ambiguous end that the matter ef ite intarpretation io not 
fraught with difficulty; motwithetanding shiek cencession each 
party contends for an interpretation which is variant te that 
Gontended for by the other party. °he nub of the sentention 
on the part of defendant is thet the besis of the price of the 
Geonl to it ene the eeliing price by defendants but plaintiff 
centends that the miniow: price fixed by the eentrect constituted 
the winiowm price for which pleintiff sold the coal te defendant, 

Contracts suet be interpreted within the realm of 
Teseen, and the conatruetion contended for by defendant is un~ 
feascnable and not warranted by cither the letter or the spirit 
of the contract, To give effect to defendant's argusent would 

Lead te the absurdity of holding that defendant could sell the 
ecal at any price it saw fit, whieh, if extresely low, might have 


E the effeot of ruining plaintiff. sefendant could, under the con- 
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would sel] the cosi, but we far as plaintiff is cencerned the 
geontract fixed the génimum price payable by defendant, so that 
defendant, if it sold any conl, so it wight, belew the minisus 
price fixed in the contract, vould still rewain liable te pay 
plaintiff’ such sinimum price. 

The sceurt heard evidenes as te what the parties 
subsequentiy esid and did rewarding the convenes, in the oite 
Cunstances of this caee such evidence wae not adwivsible, wut we 
Will aecune that the court based ite judguent apon relevant evi~ 
dence only, Testimony regarding tue statements end asticns of 
the parties to @ writing cannot be heard to vary, slter or change 
it, but where & contract is ambiguous, evidence of the statements, 
acticny and conduct of the parties in relation therete is adala~ 
sidig/fer the purpose of changing euch contract in any material 
particuler, but siaply te lend aid to the court in interpreting 
the gontract frez the lengusage feund in it and in diseovering 
what the parties intended thereby, 

The trial Judge aculd hardly avoid finding from the 
evidence that there was neither an acecunt etated between tre 
parties which was binding upon thes as suohy per wae there & 
gettlesent ef their accounts between them, The accounts rendered 
by defendant, in while. it itecised anles at levy than the minimus 
prices fixed in the price schedule in the contract, were sub~ 
Versive of tue contract agreecent between the parties and were 
never conseicusly accepted or agreed te by plaintiff as an aecue 
rate statenent, and were, in the chroumetances, in apt time re« 
pudiated after the erroneous items were discovered, “his comes 
Within the reesoning of HeCoré v. Hanson, 17 111. App. 116, 
Plaintiff eensietently insisted that defendant was liable under 
ita contract for the ainimum price for ali coal sold by defendant 
even where such aples were wade at o lewer rete, The condust of 
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defendant regarding accountings repela any avousption of s final 
actount and settlawent thereon, for on January 28, 115, the 
dute of the last statasent rendered by defendant, it gent its 
note for G1,000, waiech it designated ae an exeess payaent. 

: In the course of the dealings ef tae parties under 
the centract defendant gave plaintiff severni notes to tide it 
ever pay rolle and financial ewergencies, which sexe were ace 
eonmodations and sot intended ta be given or received as @ sate 
tlezent of sny particular aeceunt under the contract, The at~- 
eount between the parties was * running ecocunt, without any 
Gefinite sett} arent at any/tine for any particular quantity of 
eon) delivered under the contract, and ac continued antil the 
time this suit wae started, The acoortance of a note does not 
eatiefy « precedent debt; ouch ie a satter of intention. Bsli¢- 
Nille gavings Rank v. formman, 124 112, Bo, 

whe rulings of the court on the three phases of 
the defense interposed were without error, and so is the judge 
ment of the Gunicipal court, whieh is aff irsed. 
AVP IRMED. 


Regurely. Fe dae and Dewor, J,,.5 Goneur.s. 
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PPAL PRON SUPTRIOR count 
va. 


CRICABO RAILVAYG oo 
et ad “se 


OF COOK COUNTY, 


App @lanta, 


918 1.A. 628 
BR, JUSTICE ROLDOR DELIVERED THR OFINION OF THE COURT, 


in en action fer personal injuries plaintiff had a 
verdict and judgeent fer 95000, and defendants sppeni, 

The declaration and the procft of plaintiff in supe 
port of it preceed upon the tieory that plaintiff waa struck by 
the rear end of a oar being tacked westward os the south track 
on Twelfth etreet near Grewferd avenue, Cn the contrary, defond+ 
ants contend = and gave such evidence supporting such centention « 
that plaintiff wae strusk by a car running eastward om the scuth 
track in the vicinity of ‘welfth street enat of Crawford avenue, 
whieh was at the time being operated in the customary aanner of 
operating cares on that track, In the conclusion te which the 
eourt hea come in thie exse, we shall restrict cur review princi- 
pally te the determination of the question - on which side does 
the evidence prependerate? 

it appears without contradiction that at tae time 
of the accident plaintiff hed been a passenger on & westbound car 
on Twelfth street and bad alighted eaat of Crawford avenue on the 

ss nowth side ef twelfth street, 

Waa plaintiff, ae he claims, struck by the rear end 
of a ear backing westward, or, aa defendants contend, by the fore 
Ward end of an enetbound cary if plaintiff's centention is supe 
«ported by the preponderating foree of the evidence the judguent 

- ghowhd be affirsed; failing in this, the judgment should be reo 
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versed with a finding of fact, 

Yeen side argues that the testimony ef the opposing 
Gide is preposterous and unbelievable; that no credence should be 
given such testimony, finintiff in effect contends that defende 
ante! witnesses were discredited and those ef plaintiff believed 
by the jury, and that consequently ita verdict should net be dice 
turned by this court, 

the jury is the arbiter in the firat inatance as to 
where the preponderance of tie svidence lics, subjcet, however, . 
te the judgmemt of this court thereon on review, Gueh duty is 7 
imposed upon thie court by statute, and ag a court we eannet, if 
we would, disregard it. ‘The burthen of such duty bus been naw | 
wuxed, with the sanetion of the Suprese court, in « long Line of | 
reported decisions, It iv the duty of this court te reverse ; 
{in some cases with a finding of facet) a judement which is not . 
oupported by a preponderance cf the evidence, Siguund v. itragke 
Bein, 145 321, App, 454; Davenport v. Galucet, etc. Sy, Co, 107 
Aeid 872, (gortiorsri denied by suyrene Court); Loettkar v. 0. 6. 
Bye 86.5 160 ibid 69, 

Plaintiff preduced four witneases te suatein his 
Gaee and defendants examined ten witnesses te prove their defense 
and te suatein their theory of how tae accident happened, None of 
theses witnesues was forually impendhed, ao thnt they atand before 
the gourt si] equally credibvle except as the weight of evidence 
may in effet iapeach the witnesses on one side or the etner, 

It seeno that the Twelfth etreot car from which 
Plaintiff alighted did net go te within a car Length of the east 
line of Crawford avenue, 29 there was another weatbound car weet 
and in front of the one from which plaintiff stepped om ite north 
side, After plaintiff slighted he sought to go acuth seroes the 
tracks from between the gar on which be had been & passenger and 
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the one to the west of such car, He did not go to the east orossg- 
ing of Crevford avenus, but attempted to cereus between the two 
weatern bound cars standing on the north track, hile sc doing 
he wae struck by a car on the south track and s¢ severely injured 
that he afterwards saffered amputation ef hie laft leg above the 
knee, Piaintiff insiste that he was struck by s onr being backed 
to the west, while defendants contend tuat plaintiff wae struck by 
an enutbound var, the question therefore arises, which of these 
eontenticne is sustained by the proofs, 

it is net claimed by ceunvel fer plaintiff in argument 
that defendants did not sustain thely theory of the accident by 
the greater number of witnesses, tut it ia contended that euch wit- 
nesees' tostinony ahould be digregerded beeanse, in the Light ef 
plaintiff's evidence, it iw preposterous and unbelievable aad 
esonsequently not entitled te be given any weight, 

Seme of defendants’ witnesses were in their employ 
at the time of the triel and others were so suployed at the tine 
of the eevident, notably some of the crew upon the cars in the 
Vicinity cf the secident at the time of ite happening, Some were 
eye witnesses but net empleyece, There was teuatigeny that the 
gong wee being sounded at the time of the aoeident by the east~- 
bound car whieh struck plaintiff end that plaintiff wee “kell sred* 
@t and warned of the danger inte whieh he wae running, 

Xt is argued quite earnestly end with such feree taat 
the testimony of defendants’ ten witnes¢ges doea not ring true be- 
Gause each witness differs from the other in many details of ine 
portance regarding the manner of the accident. There ie a great 
deal of truth in thie contention, However, it must be remenbered 
that human nenery is net infellible and thet the most veracicus ef 
aye witnesses te an eccurrence seldom see or resonoer it alike, 
Per several witnesses te testify exactiy the same to an occurrence 


b ae Be Bocident, where there is always present sore or Lesa ex 
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citement, would from such detailed unaniaity tend to work discredit 
as to their testiseny, Defendant's vitneszves saw the accident —~ 
from anny different angleu; they detailed the events which map- 
pened from the particular point from which they witnessed it, and 
they differ in anny minor particulara in their recitations upon 
the witness etand concerning the manner @f the aecident, {t 

was only natural that from the several anglea ef ebservation 

the accident bore different phases to the enlcokers, However, 
upon the one cruckal point tuat plaintiff was struc: and injured 
by @ Gar progesding east on tie south track, there ia prectioal 
uneniaity, the differences in detaliing the escurrence by the 
several witnesses are ocgent evidence, we think, of veracity. 

im Gther words, tkese witnesses told thelr several stori¢ce as 
they saw the aceldent and as they renenbered it softer the lapses 
of seme time = te be accurate, from Cetober 4, 1917, to April 

21, 1919, when the trial before the jury begen, 

The testineny of employees must be aubjsoted to the 
gune tects ae that of any other witnesa, However, in tais cage 
four independent and unimpeached witneases corroborated these 
@upleyees in every enterial partieuler upen the erucial question 
ef whether plaintiff wee struck by the enathound car; this ef 
iteelf gave credence te the testinony of these espleyes witnesses 
and imparted verity te their evidence en that subjeeat, The fale 
lowing éxcerpt from the opinion in Glover v. U. Ses 147 Fad, 426, 
de quite pertinent to the situation with whieh we are confrented 
in this case; 

“it ia the judgwent of intelligent and ebseervant 

Gritica that one ef the strong proofe of the abeence of manu} 
faectured evidence among a class bearing teatimeny te o common, 
central fret, is the existence of some discrepancies in their 
etatenents aa te minor detaila,* 


jikewise thi» recital fros the opinicen in Collinge 
—«¥, Janesville, 117 vis, 425: 
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“It ies within the kmowledge of us oli that where nev- 
eral persons witness an accident and come time thereafter sey- 
erally attempt te deveribe it, each intending to state truth- 
fully just wmiat occurred, they will differ very widely ae to 
collateral matters while agreeing on the particular thing which 
impresved them at the time of the accident iteolf. It is just 
ae well within our common knowledge that several relations of 
am occurrence * * extending over « period of several yeurs, 
often, we may @ay generally, fail to harmonize om #11 the 
particulars while agreeing aa to the occurrence iteelf.* 

So with the tertimony of defendants’ witnesses, while 

it dees not harmonize in e11 the particulars which led up to plains 
tiff's collision with defendants’ esstbeund car on the south track 
of 12th street just east of Crawford avenue, se to the occurrence 
itself such witnesses are in accord. In Eratt v. Prett, 96 114. 
184, the court illuminated the situation by observing, referring to 
witnesoes;: “Had they precisely agreed in all of the particulars 
and minute details, the evidence would not perhaps be entitled te 
an @qual degree of weight." It is therefore our conclusion that 
defendants’ proofs svercome thoze of plaintiff end that the defense 
wae established by an overwhelming prepondermmece of the evidence. 

Failure te be in precise accerd as to seliaterai de- 

tails dees not detract from credibility if there be substantiaa 
agreement on the main and material facts. om page G31, Starkie on 
Bvidenee, is the following quotation from Dr. Paley's Evidences of 
Christisnity: “fhe usual charecter of human testimony ic substen- 
tial truth under circumstantial variety." The same learned theo- 
leogian wee ef the opinion that the varied narratives of the four 
Gospels were cagent evidences of their authenticity. Fer 

example, there are two accounts of the act of felo de se of Judas, 
who betrayed Jegua to be crucified’ for a reward of thirty pieces 
ef silver. There is one account found in St. Matthew's Gospel, 
chapter AAVII, which, after recounting that Judas, repenting 

of hie betrayal, returned the thirty piccee of silver te 


the chief priests and elders, goes on to say in verse 5B 


t Judes “cant down the piecen of silver in the temple end 
md went and hanged himself." If is then told thet with 
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the thirty pieces of silver which Judes bad returned there waa 
bought the peliter's field in which te bury etrangers, and that 
it was called “the field ef blood,” In chapter 1, verve 16, of | 
the Acts of tae Apostles, we find in relation tc this incident 
thie xecitation regarding Judas: “Hew this man purchased a field 
With the reward of iniquity, and falling headlong, he burst 
agsunder, in tne midet, and al) nis bewels aushed out,* 

It da quite ebvious that the particulara of these 
two secounts ere irrecongilavle on dowaterial matteore, but the 
prominent fxete of the purchase of the land, the repentence, the 
return of the thirty pieses of silver, and the suicide of Judas, 
are in harcony in beth acceunts, Theee are the saterial frets; 
whet led up te thes is of but Little importance, 

we will add further that the greater weignt of the 
evidence sutablighes that at and dimsediately preeeding the time 
of the mecitent, plaintiff wae guilty of such centributory noglie- 
genes ao te bar hie right te « recovery, Raisford v. £. o. Ry. 
Ge.e 280 Lil, 447; Roberts v. Base, 262 ibid 2e8; Shrenstrom v. 
Beme, 265 ill, App. S85. 

it 48 very evident thet bad plaintiff? lecked, as 
Be should, to the west bdfere attempting te eress to tne south 
@ide of the tracks, he would have see that the onr wae too near 
him in ite eastern course to permit of hie enfely crossing in 
front of it, 

in view of the foregeing, the judgment ef the Sue 
perieor court ia reveraed with a finding of facte, 
BEVYRGED WITH FINDING OY PACTS, 


wesurely, R, Jue and Dever, J,, concur, 
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The gourt finds #9 an ultimate fact that defondante 
were not guilty of any ant of negligence charged agninsat them 
in the declaration, and, furthermore, that plaintiff wae hiasel? 
guilty of negligence which wan the proxinate cause of the aced- 
dent and resulting injuriew to him, 
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APHIE M. MAIZE, 
Ap | 
. APHFAL FROM CIRCUIT COURT 
va, 
GF COOK COUNTY, 
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WR, JUSTICE NOLDOM DELIVERED THE OPINION CF THE COURT. 


Thie is a proceeding for separate meintenance on 
the part of the wife against the husband, which the decree in 
thie appeal granted, 

Thie ig a case where neither party learned wisdom 
in the school of satrimonisl experience, At the time of their 
marriage each was a grandparent through issue of a fermer mar- 
riage, ach had passed the meridian of life and was traveling. 
along its downward slope, After less than three menths of per- 
turbed marital existence they parted and have not since lived 
tegether, The wife has returned to Baraboo, Wiecensin, from 
whence she came, and the husband lingers in and sround Chicago, 
as hae been hie wont for many years, . 

The renal controversy relates to financial ebligse 
tions, There is not much reom for disagreement regarding the 
faet of cowpleinant living separate from defendant without her 
fault,  vefendant at ne tise has evidenced either interest in 
or desire to live with hiv wife in the marital relation, He 
is quite content to have her live away from him, He sinuply 
denies that she is living apart from him through neo fault of 
her own, but on the contrary thet she voluntarily left him and 
that the separation is, as a matter of fact, with the tacit if 

; net the actual consent and agreewent of both, 
: the record shows that after the marriage they went 





wnere defendant was leoking inte some mining propesi- 
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tions, This was their wedding tour, on whieh they disagreed and 
scwed the seeds of discord which quickly ripened into a preiifie 
harvest cof demestia trouble; they have disagreed ever since, 
This, however, ia no excuse for defendant abandoning his wife, 
fer disagreesents between married couples are not infrequent, 
Rbisagreements of the nature cf these existing tLetween these 
parties ere no justification for disregarding the duty which 
defendant owed compleinant te live with and support her in ace 
eerd with ais financial resources, 

The chencellor might reasonably find fres all the 
evidence thet defendant without sufficient legel cause drove 
his vife away from his heme and refused te Live and cohabit with 
her in the mirital relation, and that by reason ef such conduct 
on bis part she was living separate and apart from him snd that 
her sc living was without her fault. 

The ocuplainant befere her serriage waa Annie &, 

Ringling, widew of one cf the Ningling Brothers ef Taraboo, Wis- 
_@engin, and the evidence siiows that she was induced to turn over 
te defendant 215,050 te inveat in a two pillion dollar gold, 
silver and copper pine in Colerade, ef whieh defendant held nine 
self cut te be the owner, it seems that this meney Kas substane 
tially #12 the means which complainant possessed at thst time; 
that subzequent to sntrusting such money to defendant the pare 
ties were married, it afterwards transpired that defendant did 
mot own the mine in Colerado, whieh he represented that he did 
own, and that such money was not used in eaid mine, as he repre 
gented it would be, but on the contrary he paid $5,000 for the 
extension of an option to purchase the mine and used the balance 
ef the money for hie persensal benefit; that the option was never 
exercised, and that defendant never at any time had any title to 
‘the Colorade mine, 
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The court found, as it reasonably wight, that at the 
time complainant delivered the 15,006 te defendant for investe 
ment in the Colorade mine she relied implicitiy upon and trusted 
defendant and acted solely upen his advice and representations 
in regerd thereto; that she repeosed trust end confidence in him 
and that at the time he occupied a confidential relation toward 
her and thereby became a trustee for complainant of such menevea 
and sust account fcr the same ag such trustee; and the court fure 
ther found that before the delivery of the $15,000 te defendant 
it was invested in bends earning interest at the rate of six per 
cent per annum. The decree further finds that the defendant was 
engaged in the brokerage business and was able to and ought te 
Suppert complainent, and the decree ordered defendant te pay eeme 
Plainent §75 e@ sonth as euppert acney, tae same being interest 
at the rate of eix per cent on the $15,000 which defendant 
fraudulently procured of complainant, and tint compieinent sbeuld 
Fecever from defendant the sum of $15,000, whieh the decree ore 
dered defendant to vay forthwith te complainant, and that upen 
the payeent of said sum of 415,600, future paysenta should at 
once cense and defesdant no lenger be required to continue sane, 
and that in the event that any portion of the snid $15,000 be 
paid by defendant te complainant, the amount ef such menthly 
peyments be reduced in the preportion that the amount so peid 
bears to the tetal eum ef £15,000, 

There ia no dispute between the parties as to the 
fact that defendant received from complainant before hia marriage 
te her the eux of $15,006, The only dispute relates to the terms 
eon which it was received, defendant claiming it wae a ican pure 
and simple, and complainant tnat the money wae procured on the 
false and fraudulent representation that he owned the Colerade 
mine and that the money was to be used in that enterprise. 
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We think thet frem the evidence and under a11 the en- 
vironing cirousstasces in thie cave the court wae justified in 
finding thet complsinant trusted implieitiy in defendant's repe 
regentstion in regard to the owmership of the mine, and that such 
Fepresentation was false, there being no devial cf the fact that 
Gefendant did net at any time cwn the mine or have any interast 
in it save the opidgon te purchase the sane, shich was ebtained | 


with $5,000 ef the aoney wileh compiainant ontrusted te defendant, 


It is apperent from the evidence that nt the time the ' 


money waa peid defendant was a suiter of complainant and contemplated 

- Mateimeny, und as a matter of lew it fellows from guth ralation- 
ship between thes that defendant's relationship toward compleinarnt 
wee a oonfidertial one, 

The scle purpose of defendant's defense to this ace 

tion ia te escape the congecnences whieh the law impesss upen 
him in the condition under which he chtwined the 215,000 from 
‘complainant, tn fant he invites @ suit et lew but chellenges 

the right of the chanceller to fasten the liability for repayment 
en any other grounds than that cf @ loan which complainant way 
recever if she can in an action at law. The partiso are in # 
court cf eonucienoes and the court vill do that which is conssion- 
ably right oectweeh the parties. in a suit fer diveree or sepa- 
rate maintenance the property rights cf the parties aay be sete 
tled ss equity and juctios may dietnte, pecker v. Decker, 279 
S11, SCO, and Cole v. Cole, 140 ibid 19, are autneritics for this 
courses, In the Desker case the court said; 

*tt is alao a rule of equity in such cases tint the 
wife shall not be put in a worse condition by reason of her 
marriage, the dissolution ef which has been caused by her 
husband's willful miseenduct, ‘Hquity and geed conscience 
require that the husband shall not profit by his own wreng,. 
and thet restitution shall be made te the wife of the property 
whieh she brought to the husband, or # suitable gum in liew 


thereof be allowed out of his estate, se far a4 may be dene con- 
Pc with the preservation of the rights of each," 
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Defendant seeks to entirely escape his Linbility upon 
the ground that he is financially unnble to pay the amount he che 


. 
. 


tained from hia wife befere their marriage, It would be grossly 
inequitavle to allow defendant te escape a Liabllity which he 











ineurred by falsely representing to his intended wife conditions 
regarding his property, and after nm marital eveacciution of less 
than three gonths allow him to net only discard hie wife but to 
¥etain money, apparently her whole fertune, which he so wrongfully 
obtained from her, ‘the lew will not countenance any attempt te 
perpetrate such a wreng upon a disearded wife. 

it would seem te the court that defendant has no 
just cause of compleint ef the deoree of the chancellor, for by 
At he te net compelled te pay te nis wife ene cent of his own 
noney, but is simply required to return the soney whieh he 
wrongfully ebtained from eemplainant and to pay interest thereon 
in the nature ef suppert meney during the time he withhelds the 
principal, 

The decree is rightecus in all ite parte; it is 
therefore affirmed. 

AYFIRUED, 


RoSurely, PF. J... and Dever, J,, concur, 
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ALICH @, WATTS, ae Adwinistratrix 
of the Fetate pf Arneld B, Watta, 
decensed, 
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MR, JUSTICE HOLDOM DELIVERHD THE OFINION OF THR COURT. 


Thies ie an sotion against defendants for negligently 
Gauging the demtn of plaintiff's intestate, in which agtion 
there was a verdict and judgment fer 88,000, and defendants 
appeal, 

We will not discuss the facte involved in the 
trial of this case, aa there must be another trial because of 
the unjudicinl econduet of the judge who presided at the trial, 

Every litigant in = court of justice hee the right 
to a fair trial under thw law of the land, He ie entitled to 
fair treatment at the hande of the judge; should the judge by 
his conduct create an atmoaphere of prejudice aguinst any of 
the partics at the trial, such trial ia not fair ner such as is 
guaranteed by the Constitution and laws of the atate and the 
eorrect practice and usages of our courte, in the inatant 
ease defendants were discredited before the jury by the » er 
conduct of the judge from the A Hae of the jury a1] tarough 
the trinl, wiich conduct stamped the sete as prejudiced against 
defendants and greatly injured their cause before the jury. 
| We intend te quote very liberally from the trial 
A Judge's Language throughout the trial in demonstration of the 


2 89 we regard it, that the trial was unfair, We wish it 
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Gietinetly understeed that no part cf the blame for the conduct 
ef the judge complained of was brought about by or ise chargeable 
. te any aet of plaintiff's counvel; on the contrary, the record 
beare evidence ef his ispotent attempts to appease the judge's 
wrath and minimize his wiscenduet, Counsel for defendantea may 
have we acted as te irritate tne judge; that, Aowever, does not 
serve #9 @ palliative forvshis unjudicial conduct or excuse his 
wanton invasion of defendants’ legal rights, 
We will firet emil attention to what coeurred on 

the attempt of the judge to foree defendante'to accept upen the 
penel an undesirable and disqualified venireman, it eppeare from 
the @#vorn answers of one Lasher that hie wife had previously sued 
defendants for a personnl injury; that the oaee had then recently 
been tried, resulting in a verdict and Judement against the wife; 
thet an appeal by her wae then pending in thin court; that in trat 
ease the atternwy whe tried this ease for defendants defended the 
Lasher suit, ‘These facts were stated by defendants’ attorney 
te the judge, the attorney stating that there wae no use in 
taking up Sime witi thie venirewan and asking that Lassner be ¢xeq 
cused from sitting as a jurer, The judge thereupen remarked, *1 
doen't see any rezson why, i won't let you exeuse bis, You will 
have te uve s peremptory on bia,* Laser answered in response to 
questions that he did net think the circumstances related would 
have any influence on him as @ juror, “he judge then amid; 

*7.et me inquire now, This ie a lawauit brought by 

the adwinisatratrix of a pereon eho lost hia life, it ia claimed 

im a collision between m «treet car end en autemobile, and the 


contention is made here by the plaintiff that this man eame to 
his death on account of the negligence ef the company, ‘The 
man ieft a wife and child; there ia ne dispute that he came to 
hie desth as a result of this injury, and the street car come 
pany claims that it is net te blame for thia accident, its 
employees were not negligent, and if they were negligent, why, 
that the deceased was guilty of contributery negligence, that is — 
the lawsuit, that io what it ie abeut, You know your own mind, — 
I suppose. (Addreseing Lasher,) “Are you certain in your own 
ming that you can try this lawevit and pass upen the facts in 
this conse the sawe as though your wife never had » suit against © 
: — 
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“A, 1 onm oir, 

%. You feel you can’ A. You, sir. 

THER JUDOR: All right, 

wh, HUSGRY: I challenge for enuse, your Honor, 
“HR JUDO: Overruled, 

KR, HUGSEY: Rxeeption," 


ur, VeGhane, plaintiff's attorney, thereugon said 
te the judge, *I went te eny that the plaintiff consenta--" 
whereupen tne judge enid; 


*¥ dontt care what you censent, sir; I want you 
gentilewen te understand that the lawyers cannot exouse 
jurore in this court by gonsent. The law gives you rive 
peremptory challenges, and | am not extending those five, 
even by censent, unlese there is some particular circumstanees 
arise, eeeee J don't care whether you convent, i have overe 
ruled bis smotien, 

MR, HOGHABR: i want te meke a metion, i will chale 
lenge the jurer fer cause, 

THE JUDGE; Your challenge iw overruled. 

BN, MOGHANS: I memn { will challenge Kim peresmptoriiy, 

THR JUNGR: Well, At isn't your time, **#*#* You wait 
wntil he gets through, You haven't any right to challenge 
him pereapterily new, [ don’t care what you gentlemen agree 
amongat yourselves; you are not running this court room, | 
went that underatoed, { never excuse jurorea by consent ef 
lawyers, beenuse if I did that I could extend their pereaptory 
challenges, and { won't do it unless there is some particular 
ciroeusetences, The law gives you 4 right - each side has exe 
cused some men; I am not extending ony peremptory chellenge, 

{t is your time, Yr, Husesy, whmt do yeu mean to de - challenge 
this wan for ceuse? 

Ue, HUSOKY: I challenge him for onuse, 

‘He JUDGR: I have overruled it, You stil] have two 
peremptory challengee left, 1 think, 

UA, MUSIK: I wieh I had, your Noner, 

“ee JUNCE: Fow meny have yeu excused? 

HR, HUSSEY: Pour, 

THY JUDER: You of111 heave ene left, The record so 
shows, that wr, Hussey hae challenged four aen perenpterily. 
All right. What de you wiah te do? 

WA, HUGSEY: Your Honor, I find { have enly one left, 
and there may be acme changes after Wr, NeGhane has finished, 

THE JUDGE: Xk nave no conoern what ne deca, *** I 
don't care wintshe does; it is a question as to what you are 
deing, * * * You wiil eituer Kave to shallenge this san pete 
— —* er accept these four, or challenge any one of the 

our, 


MR. HUGGRY: Well, then, i aceept tne four, 

THE JYDOR; And you den't exercise the pereaptory 
challenge on Hr, Lasher? ; 

MAR. HUSSEY: No, I want to reserve one, 7 

wh, BOSHANE: | i will. i will excuse you perempterily , 

THE JUDOH: The record shows that ur, jasher is chale 
cee porenptorily by the plaintiff, eo that isa a clesed ine | 
a e 
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It ia elear that iexsher could hardly, under the 
Oircusstances developed, heve sat and acted av an inpartiel 
jurer at the trial cf this exes, Fowever high his ideale or 
goed hia intentions and hewever setrengly he believed that ke 
could sit and judge izpertially the defendante' cause, sub- 
conse icusly he could net do oe, In the cireumatances to be~ 
lieve thet Lasher could act as an ispartial jurer would tax 
judicial credulity te the lisit, 

At thie time Lasker was in tus last pane) of four, 
Twelve jurors were then in the bex, Gight of whom had been sce 
eepted by both sides, What iapreasion aust the rewarke of 
the judge have left upen the minds of these jurors as te what F 
Gonatituted qualifientions for jury service? 

he lew requires freedom from bias or prejudice 
and an cpen mind on the part of a judge; the attitude of the 
Judge waa in this case seeuingty in disregard of these essential 
elesents, putting the defendants in a 4ietinetly perilous posi- 
tien; ond the saganinity ef plaintiff's counsel in aseueing the 
responsibility of eusueten Lesher was net palliative ef the 
wrong done defendante, Such conduet, svicencing hestility te- 
wards defendants! counsel, reacted on his clients end was cale 
Gulated to prejudice the jury against thes, 

in & court of review it is the errors of the juage 
which are chalienged and for whieh judpmente ere reversed, fre 
rere of counsel only become reversible errors when they are ate 
tributavie te the trial judge, The only exception te the general 
Pule that judgcenta are reversed for judicial errors io reversal 
for prejudicial miscenduct of counsel who suceeeds ao the reault 
of such siscentuct; and judgments are often for such reesen re- 
wereed in cases where the successful party is entirely innecent 
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ef participation in the errors bringing sveut the revereal, 
Esebonald v. Chignge ys. £o., 286 I11, 259, 

Gne of plaintiff's witnesses was an officer ef the 
company fer which plaintiff's intestate worked for seme time 
prier te his death, On crees-exacination thie witnesea testified 
that deceased had four people under him in hie office in the 
Karria Trust building, and that he vieited the salesmen and ine 
cidentally the trade, Dpeferncante’' gounsel then asked the wite 
nessa thia question; "I toink the street car company sent some- 
bedy out to see you am little while age, didn't they?" The 
judge then enid, "Suppese they did? Writ a winute, Are you going 
te ask any impeaehing questions? I doen't want te spend time on 
imsateriel matterea unless you say - whether the «treet car come 
pany sent forty people at that time, it won't make any difference y 
unlegs you are ecing to ask seme impesoiing questions,* Ceunsel 
then agked the witness, “ine wr, Yatts an fngliisheent* and the 
judge interjected, “You do not have te anawer that question; I 
do net care whether se wae Swedish, irish, Gpanieh, or whet he 
was, iI8 tant important as to where he wae born? 

SOUNSEL:; I am just asking-- 

THX TUDOR: Ie teat isportant as te where ne was 
sien COUNSEL: Only in leading up te anotuer question, 
that ig ell, 

THE JUDGE: Go en and put it, if it ie important, if 


it can be in any way important in thie leweuit, | would like to 
know it, 






SOUNSEL: ether than have any argusent-- 

THE JUDGE: Don't ask these questions in sy court, 
owe he wee English, Irieh, Spanish er Swedish, i won't 

ive it, 

SOURS: The defendants rea:ectfully except, 

: * @# @ # 

THR TUDOR: If yeu have ony questions that you tell 
me that ine any bearing on this laweuit, even the reuotest 
bearing, where this deceased perscn was born, I would like 
te knew it, 

COUNSEL: I would like to preserve an exception to 
the remarks of the court, «nd alee en exception to the man 
my end seclding of the court, on the ground that it prejudices 

GABE, 
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THR @UOGH: I will not permit you or anybedy elee 
te use the word 'soold;" you do not need te characterize this 
court's conduct, You take exception to anything yeu wish, but 
do net lecture the court, den't tell the court that the court 
is scolding, * * *® Yeu underetand? [I state to you again, eir, 
if you claim that it is impertant where this aan was bern, or 
hae the remctest bearing on this lawauit, { will persit you te 
show it, but I will net permit any question of any man'a netiocn- 
Blity te ge befere the jury unless it has seme bearing on the 
lawsuit,” 


Counsel fer pinintiff made no abjections to the questions 
whieh the trial judge voluntarily dencunced in the diatribe above 
get out, 

Defendants’ ceunsel saked plaintiff, *#hat was your 
name before you were orrried, please? 

THER JUDOR: 2 de not think it ie important what her name 
wae before she was married, 

BE. MOSGHANE; I bave no obj ection, 

THE JUDGE: I don't care whetier you objeot or net, 1 
aa nct going to spend time on it. I den't care what her nase owae,* 

Further along in this crOss-examination the judge broke 
in with « 


“Yell, walt a sinmute, I as agking you, Mr. llussey, upon 
what tnecry iz thet testisony preper? Tuat io what I want te 
knew, You sre asking if ene told the Street Car Company some- 
thing. In what way is that ineensistent? *e oe ® How is 
it incenelstenty Suppese she did state that; in what way is 
it ineonsistent? Mow is it material? 

BR. HUSSEY: It is inecensistent with new seving that 
She deeen't know him, 

P THE JUDGE: How feo it material? Gupypesing ahe did 
oay Ltt 

BR, NMUSGHY; Well, i think it io material, your 
Honor, 

THE JUDaR, Well, howe I want to know, There aust 
be something before the court. If you say you ure going to 
make it materia) te the iveue in thie case, or in any sanner, 
shape or form, I will let you ask it, 

BN. BUGBEY: I would met ask it if I did net sc cene 


wider it, —— Honor. 

JUDGE: All right, if you will tell me it is mae 
terial, and you are going to show in some way tint it io mae 
terial, i will let you ask it, 

Hii. HUGOBY; I think it is. 
THE JUD@Z; Well, how? i want te knew how, The were 
| fect a person may meke some utatement te scmebody, diff rent 
gh con “2 way afterwards, that is, you can shew - if you 
; # i6 not a fact, and then if you ‘Di dntt 
: you say $f Set + that dees net of iteeif make shah’ Geotionar 
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material, But if you tell me you think it is, 1 will let you 
ask it, G0 en ~ you may answer the question new,**** 


Counsel then put this question to plaintiff; 


*pid he tell you where he wae geing te be. or whet he 
wae gcing tc be doing that afterncen « yea or no? 

THRE JUDGR:; Wa, you de net have to anewer it ves er ne, 
You cannot direct « witness how to anawer your question, Yeu 
put the question te her and I will direct ber, { never petait 
attorneys in the case te direct a witnesea how they susll answer 
a question, if the anewer iv net reaponsive te your question, 
cond gee meve to exclude it, Wow, you may anewer that question, 

be 

BH. HUSGEY; Let me put it & litthe mere plainly, 

THE JUROR: Well, enewer the question, fiead it, 

BR. HUSSEY: i want te put it te her so that it will epll 
for yes or neo, 

THE GUDGR: You cannot direct her, You have put a ques- 
tion, Do you wish to withdraw it? 

BM. HUSSEY: All right, rend the question, 

FES JUPGR: Gtrike out the ‘yes or ne, 0 vou wieh the 
question te stand?* 


On the orosas-exacinstion of plaintiff's witness 


Seter the following ecocurred: 


"o, Let me agk you if this refreshes your recollection, 
There ie no great harm dene if it does not, and [ Just aak you 
about this ene point, abeut whether the eutencbile-- 

BR, MOSNANE; 1 am willing thet may go in, 

THE JUDGE: Wo, I doen't Like thie method ef one lawyer 
eaying to the ether what he io willing te de, We don't try 
lewsuite that way, If you have any contract by which you want 
eertain evidence intreduced, you must wake your arrangenents 
outside ef the court reom, 

UN, MOGHANRH: i want toe gay this--new, there is 
netiing befere the court. 

THN JUBON: If you have get an ebjeetion here, onke 
it. There is nothing before the court, and I won't heave ofe 
fore of that kind, “hat is not the way to try a laweuit in 
my court,* 


Gm the crose-examination cf plaintiff's witness 





Luce he said: 


*i testified at the coroner's inquest within « few 
days efter the secident. At tint time everyiuing was clear : 
end fresh in my mind, I was sworn before the coroner to anewi* 
questions and I teatified there truthfully, 

‘He JUDO: May I inquire if the testiseny of the ine 
quest has been signed by the witness? 

_ WR, BUSSHY: I am just asking if he wade certain 
anewers to certain questions, 
. THR JUOGR: Phere is a certain rule laid down with 
reference to coroner's inquests; I as inquiring whether or not 
the teatimony he gave was signed by him, 
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BR, MOSKANK: I de net think se; I think it is a 
stenograrhic repert, 
TRE WITRESG; Two days after the acoident, Narch 
25, 1918, st the inquest before Seputy Cenoner Hiohael valeh 
and jury, Held et 6946 Commercial avenue, South Chicage, I 
testified undey oath, When 1 sow the wireati car push the 
sutomebile and atop, the front end of the street car was a 
little more than 100 feet east of faulina atreet, At tue 
eorener's inquest I omid thet the frent end of the car was 
about 106 feet east of Paulina street; that front ond froa 
the cresting, te the head end of the car wae 100 feet, 
Ge Jere they {the anawers) true? 
THE JUDG: J won't pereit vou te awk that, thie 
Witness says he wae under cath, and he testified to the truth, 
ee he underateed it, 
wh, HUSSEY: All right, your Honer. 
THY JUDGE: You are asking him - he told yeu that he 
wight have testified tea that; he hus already told you what he 
underatecd the fact te be, 
Bh, BEGMANE; Fr, usnevece 
THR JUDGE; One moment. Ge on, Mr, Hussey, There is 
nething before the court, 
BR, MCSHANE; I wanted to nakee«e | 
SHE JUDGE: I won't permit ony discussions between { 
you gentlemen, Let that be understond. The cbjections will be . 
made to the court, and I don't want any talk betwee. the lave 
yers and offers or auggestiona of any kind, Precesd,* 


The statement of the judge that the witness at a 
coroner's inquest testified te the trut: as he understecd it, was 
highly iaproper, ore of the same character of cenduct by the 
judge continued throughout the trial, but we think enough hae been 
recited of the judge's remarks and hia apparent attitude toward 
counsel upon the trial te demonstrate that such conduct wae most 
improper and very unjudicial, tending to prevent that falr trial 
whieh the law guarantees to all litignnts, 

it iv clear that the atmosphere created by the judge's 
action, instead of tending to prosete justice was such more likely 
te defeat it, That it worked injustice te defendants eannet be 
doubted, vehatever the real merits of plaintiff's claim may be, 

We are unable to find from the record any justification for the 
conduct ef the judge, in Synon v. Zhe Faople, 184 Ili, 609, the 
sourt quoted from Conknite ¥. Bickerson, 51 wich, 277,08 fellows; 
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*t'jurers are very vigilant in serutinizing all that 
is seid by the trial judge in the progreas ef 4 omuse before 
them, and great care aheuld be observed that nothing is said 
which can be construed te the prejudice of either party,*" 


With these observations in mind we caunct esenpe 
the conclusien that the remerka end attitude of the trial judge 
in the case now being considered tended to very such prejudice 
the eave of defendants; the jvrere were neturally keen te cateh 
the expressions eof hostility in which the judge so often indulged, 
As #gain seid in onse supra, ec we aay here; 


“Ve cannot avoid the conclusion that the acte ef the 
court complained of were well caleulated te have great and 
prejudicisel influence with tae jury against pisintiff in error 
in saking fis defense. it might be that in some cases the 
eourt could see thet no harm could bave resulted, but net ao 
in this Guse; and we believe it te be the duty of this court 
net only to express ite disapyrroevel ef the practice indulged 
in, Gut te gend this case beck for anether trial, even had 
ne other error been committed,* 


| 


The duties of the lawyer and the judge are in a 
mensure reciproom] we far oso their besring toward each ether 
is, cencerned in the trial of a cause, Counsel should at a21 
times be respeetful te the court and heedful of ite rulings; 
the judge's demeanor teward counsel sheuld be net only dignified 
but Aleo respectful, Ceunsel may, in their anxiety for their 
Glient's case, unintentionally transeress ethics} rules; but 
mot se the judge; he has ne interest in the ultizate outeome of 
the cause before him except te soe that justice is done the 
parties under the law of the lend, What wae written regerding 
the judge in Sergeant allantine's rxperiences, pege 154, is 
just as true teday as when it was given utterance, and ap ape 
plicable te the bench of this country as te that of the country 
for which it was intended: He wreto, referring te the judge: 

"He bas ne excuse for discourtesy, He netvurally 


commands the reapect and consideration ef all present, 
= Frecticousness and impatience seriously impair hie usefulness, 
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They preduce nervousnese in counsel of inexperience, whe 
eught te be enceurnged, if not cut of kindness te theme 
selves, for the exke ef these te whom it iv the duty of the 
judge te ser, to the vest of his power, thet justice is done,” 


Ae the late Pr, Justice Shepard sxid in Best Chicage 
St, F. &. Ce. ¥. Johneon, 69 iil, App, 147; 


*'o demand reepeetful and erderly subsiesion te the 
law, it ia but little lees importent that justice should have 
the semblance of being fair ond impartial, than that it 
should be ae in feet, 

A verdiet renched under improper influences ie not 
likely te commend reepect by the public er a restful subsise 
sien by one agninet whem it is directed, * * * * # 

We counsel end judges, whese pride in the law sone 
tiete lergely in the sense thet it is duly administered, 
gheuld be ever watchful of the dignity and majesty of ite 
preceedings ,* 


Ff 


A judge shevld be cala, temperate, patient, ate 
tentive, considerate and respeetful to all, Wr, Justice Carter 
in his “Ethics ¢f the tegesl Profession,” wrote thus, page 76; 


“fhe judge's duties teward the bar are ceeequal with 
the duties of the bar to the bench, It ie just aa essential 
te the cause cf justice that a judge should pey the nenbers 
ef the legal profession the deference and reepect which is 
their due, as thet lawyers should pay due deference te the 
judiciary, * * * A judge should always be willing te listen 
fairly te counsel en beth sidee before making up Gis sind on 
the decision cf any question, * * * * Kany interruptions by 
questions frem the court are often ilieadvised, * * * Above 
all, let judges remesber, a8 Lord Hacon said, that 'petience 
ané gravity ef heering ic an essential part of juetice,** 

¢ 


shat an opportunity may be afforded the partics to 
this euit te heve a fair trial, which ao far they nave net been” 





privileged te have by reseon ef the conduct of the judge preside 
ing at the trial a9 in thie opinion recited, the judgment of the — 
Superior court is revereed and the eause remanded. ; 


REVERSED AND PELAYVED, 


_— Baturaly, Pe ges Concurs;).  .. | — 


bever, J., conours in tue conclusion 
out not in 
opinion, 


ali that is eaid in the 
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DALI, * 


VIRGINIA BR. F 
‘ Appellant, 






fpwax. FROM CIRCUIT COURT oF } 
ve, 


HERBERT RIPLEY. 
HURBIAT RiPiKY ‘ 
RXCAVATING COMPAL 


COOR County, 


ER, GUGTICN HOLDGR ONLIVERED TEE OPINION OF THE COURT, 


This suit te breught in virtue of tea, 36, chnp, 
220, BR. See vRIich rende: 


*7% hal) be lawful for any cwner of real eetate 
though not in posecesion of the saue where the seme ie in 
possession ef some person or pereone claiming under him, as 

or otherwise, to bring an action in treepasa or case 
for eny injury to nis fights in such land, aa emer, Trerere- 
sioner, reasindersan or otherwiece the anme aa if in possession 
ef said land againat the person or perecna claiming under hin 
oY agninst & stranger committing treepase er injury te the 
Tights of euch person in onmid lend,* + mV. Deiech, 7h 
Xli, 199; Wuite v. Bain, 140 112, App, 


Defendants pleaded leave and license from a tenant 








of plaintiff, and Hipley filed an additional ples in whieh he ate 
tempted to justify by an alleged license from plaintiff to comeit 
the trespass, aud by leave and license and autsorisation te ecu- 
eit such —— by virtue of a lease granted ty plaintiff to 
. Rebert J. Henderson, and aleo by ienve and License from hebert 
%, Henderson, pinintiff's tenant, to cawsit the trespasa charged. 
3 There was a judgeent agsinat the Wreeking Company 
fer }i0, This arese by rengon of the court instructing the jury 
se to the defendant Herbert Aipley te dieregsrd all of the counts 
of the declaration as against him and the fourth count ae to his eee . 
3 defendant, Of this judgwent plaintiff seeks a reveraml by appeal, 
4 It Beene that plaintiff ewmed the fee of real estate 
. en ma rtx· taaxa place between Cottage orove:snd Rnedes avenues, 
‘Chienge, ond from a apace 100 by 150 feet defendonts excavated and — 
ae pave rende of monty cmping inte the hole made by the 
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digging out of the eand refuse consisting of readbed material 
from o atreet railway readbed on Thirty-fifth etrcet aot far 
away from the Land, 
It ayppenre that a man nawed Henderson secured Troms 
plaintiff a docuamt whieh reads: 
“Yay 12, 1016, 
This is te certify that &, 7, Nenderaon has leased 
the property belonging te Virginia i, Kendall, situnted on 
Sard and thedes avenuc, said property ia te be isproved with 
tennia seurts by filling te grade and leveling off, 
{Gigned) Virginia #, Fendali,* 
om the 26th ef the sane month « formal lease for 
one year at a nesinel rental of @10 a month wae cade and de« 
livered. Asong cther eovenants in this lease gas one that 
neither the lessee nor his legal representatives would undere- 
let the presises cr any part thereot, or assign the leage withe 
eut the written comeent of plaintiff firet having been cbtained 
end thet he would not renove therefrom any buildings ex iwprevee 
mente without the written eenvent of pleintiff, There wea alse 
effered and received in evidenes o decusent upen the letterhead 
ef the “recking Coupany as fellowa; 
*"“Chieage, Kay 28, 19136, 
I hereby agree to pay the Nerbert Ripley Yreeking 
& Eueavating Ce, the eum ef One Yandyed “ollara (8160,00) 
te fill in the presises te grade at 33 pl. & Thodee Ave, 
belonging te Virginia *, yendali, same to be completed in 
@ix months from above date, 
(Signed) fobt, J, Kenderson,* 
 Hendervon was unscecunted for at the tise of the trisi, 
In the firet place, by no covenant of the lease can 
. ‘4t be said that Henderson or defendants claiuing under him had 
any right or authority to either excavate and earry away the 
—* Sang from the leased property, cr tc dump in its plaee refuse 
of any kind, Yhe writing from Kendersen is no defense to plaine 


tift's aetion; that writing could net operate as an ageignment 
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@ireuit court iso reversed and the osuse is rewanded for a new 





sent was cbtained, The effect of these writings wes e@ question 
of law for the court, and net of feet for the jury, They should 
net have been received in evidence, It wav for the ocurt to 
conetrue thea an: te inetruet the jury eae to their legal effect. 
Eash v. Chagsen, 165 ill, 409, 

Defendants were joint tort feasors, “hey comeitted 
the treapaus to plaintiff's property and damaged it without ree 
gerd te legal right after they nad been oxpresaly forbidden to 
eontinue in sues trespass; they continued in definnee of notice 
te desiat, These facte are not in dispute; Ripley adwite then 
in his testinony. 

The court erred in instructing a vordict in fever of 
the @efendant "ipley and in insetrueting the gury to disregard the 
fourth count of the declaration, 

imder the faets in thie case, and eliminating the ere 





Foneous rulings of the court therefrom, the only matter left to the 
jury was the asecsenent aguinst defendants of such dasages ae the 
evidence proved plaintiff hae euffered by reneon of the trespass of 
defendants upon her property end the removal therefrox of sand and 
filling the excavation ao made with conerets block, broken stone, 
earth, dirt, and ether rubbieh, 

Yor the errors above indicated, the judgwent of the 4] y 
trial in secerd with the views herein expresesd, 

REVERSED AND HERANDED, 

BeGurely, P. J.» and Dever, J,, cuncur. 
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(Appellant, 
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of 


GF COOK CouUNtyY., 


— 


pellee, 


918 1.A.629 


ER. JUSTICE HOLDOM DELIVERED THE OF InION OF THE Count, 


We 


Ki This is an undefended appeal, fhe action is in 
_ +Feplevin for two autcsebiles, one # jiudson and the ether an 
i Oakland touring car, The cars were seized on an execution 

| in ® judgaent entered in the Municipal court in faver of 

| George ». Linn and ageinat Andrew A. Scewley, husband of 
plaintiff, | 

a J Om a trial there me @ verdict and judmwaent for 


defendant, and plaintiff appeals. 


(ee 

















It is argued for reversal that the judgment is 
- aguinst the weigut of the evidence, and that there was error in 
the sourt's instructions to the jury, 

The evidence is in conflict, Surface appearances = 


the state licenee for the cars being in the name of pisintiff 


A 


x and bile of sale of the cure being made out te and held by her, 
p and the testimeny of her husband regarding these facta -« would be 
ficient, uncontradicted, te warrant a finding in favor ef | 


intart as owner of the autemcbiles, To meet the case se thus 


i tne cars, These statements were ande cut of the preser 
nee were, therefore not admissible as evidence agair 
Bs tere © was otner tentinony, but ae there must be a ree 



















— “0 CORN 





“ym —* a 


PF Made W) eer i? ‘ wl 
Ra) ad a sonic ay ot 


, ie sasile wae haw apabsl) « oun —— oe 
| BATHE am am oe Dekon oeaw ey 
ae (Ad ace? ak dewod Laytetatnn git iol bei 
eee beadnacd —— * ork tetas. | ’ 
| Dee MEN, UMBC neck the: ai" che s 
a 7 — bie sone a me * \ * 





J ‘ek srmagnvt, oe dang foseeren: tad ; 
¥ see VOI? ew Wee Vide kad yee : 


“ kooneenntgs eon bya “eens | oben: . 
nt⸗nista * mat oat ‘nina BRD. aes 





4 











trial we refrain from expressing any opinion upen the probative 


J 

force ef the evidence. 4 
Vhe court instructed the jury inter alia that "the 

% 


taking out of an asutemobile license in the name of ea tiird party 
not the owner thereof is not in itself eufficient to tranefer the 
title te snid autowebile ta seid third perty." Thies was highly 
misleading and prejudicial; it in effeet teld the jury that the 


plaintiff wae not the owner of the car and that an autemebile 


license issued in her name did not meke her the owner thereof, 


It wes alse obnoxious te the holding in Geraghty v. National vire 
Proofing Co,, 188 T11, App, 447, where it wag held that en ine 
struction which singles cut ene fact in the chain of evidence 
for the consideration of the jury io errengcous, eet Chicege 
Street f. Rs Co. Ve tetterg, 196 ill, 298, 

In another instructiecn the court told the jury that 


“as a umtter of law, an insolvent debter aay net use nis wife's 


mame as @ mere device te cover and keep from his creditors hie 


agsets and profits of a businesa which is in fact hie ewn,* and 
that it aust clearly sppear that the wife is bona fide the 


owner thereof, if she iu te recover. ‘There was a dual infirmity — 


in this instruction, The court virtunlly sesumed that plaintiffs — 

husband was an ineclvent debtor, as to which there waa neither il 

" proof nor issue made, It was slwe error te instruct the jury | 
that plaintiff aust anke out her onse by a clear prependerance of J 
the evidence, All the law required ef plaintiff wae to make out . 


er case by a preponderance of the evidence, withoutiany adjective 
u sification, Belson v. Fehd, 403 112, 120, 
; «Wor the errers indicated, the judguent of the sup ecrier 
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ERROR TO 
COUNTY COURT, 





eT aintif in Error, 


9181.4.629 


— — 


WR. PRESIDING JUSTICE THOMSON delivered the opinion 
ef the court. 


By this writ of error the defendant Cermak, secke 
the revergal of a judgment recovered by the plaintiff in the 


sum of $450 in an action of trespase. 








the plaintiff, a married woman with two children, 
was the owner of a small stere which was conducted by herself 
and her husband. UWarly in September, 1916, an attachment was 
] issued against her in a suit brought by Grosefeld & Roe, a core 
poration, and a Levy was made on the goods in the store and a 
custodian was placed in charge. On September 26, the court 
entered an order in the attachnent proceedings awarding the 
plaintiff therein $200 damages against the defendant Mrs. 
Reinders. On the same day execution was issued accordingly 










} 
) 
; 
7 


and a levy was made on her personal property. On October 3, 
she filed a schedule, claiming that on September 26, she was 
the head of a family consisting ef herself and two children, 
her husband having deserted her, and as such was entitled te 
all the personal property levied upon under the execution, as 
—* The property was appraised the following day at rc 
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upon plaintiff breught this action against the defendant 
bailiff under the statute for double the value of the proe 
perty levied upon and sold, 


in suppert ef this writ of error the defendant 
contends that the verdict of the jury is against the manie 
fest weight of the evidence, He also complains of the give 
ing of certain instructions for the plaintiff, claiming 
that they were not warranted by the evidence. The latter 
point is involved in the first, which is the only one we 
need to pass upon, 


The sole iseue involved here is whether the finde 
ing that on September 26, the plaintiff was the head of a 
family, residing with the same and therefore entitled te 
the exemptions claimed by her under the statute, is against 
the manifest weight ef the evidence, We are of the opinion 
that it is not, 


The trial of this case tock place on becember 13, 
1917, Plaintiff then testified that her husband left her 
and the children on September 21, 1916 and had absented hime 
self from them continuously since that time and that during 
that period she had been eupporting herself and the children; 
that she had had him arrested for nonsupport; thet she met 
her husband accidentally about a month after he deserted her 
and talked with hin, 


The only evidence en which defendant relies to the 
sontrary was the following. The deputy bailiff who levied 
the attachment onthe store on September 18, testified that 





when he took possession of the stere on that day, he found 
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Mr. Reinders in charge of the store. The custodian who 

was left in charge of the store by the deputy bailiff 
testified to the same effect and stated that Mr. Reinders 
was about the store constantly for the first five days 
after he was placed in charge and until the store was closed 
up; that he saw Mr, Reinders four or five times after that; 
that he also saw him at the sale, the 30th of September and 
he also saw the plaintiff on that day, whe was inquiring 
if ir, Reinders was there; that he saw them together one 
evening on the street just before the store was closed up; 
that on the latter occasion, when they separated, they did 
not go together; that on the afternoon before the store 
was closed Mr, Reinders took a basket of "goods" away from 
the store saying he was going to take them home, 


On the issue referred to, we are of the opinion 
that this evidence supports the verdict of the jury. Finde 
ing no error in the record, the judgment of the County 
Court is affirmed, 


AFFIRMED. 


TAYLOR, J, and O'CONNOR, J, Concur, 
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BRROR TO 
MUNICIPAL COURT 
OF CHICAGO, 


MR, PRESIDING JUSTIC™ THOMSON delivered the opinion 


ef the court. 


By this eult, the plaintif! Spotewoed sought te 
recover real estate broker's commissions claimed by him 
from the defendant for services in bringing about a contract 
for the exchenge of certain properties between the defendant 
Jackson and hie brothers on the one hand and a man named 
Huber on the other, The issues were submitted to the court 
without a jury and at the conclusion of the plaintiff's case 
the defendant soved the court to exclude the evidence of the 
plaintiff and to find the issues for the defendant. This 
motion wan allowed and judgment for the defendent was entered 
accordingly, to reverse which plaintiff has sued out this writ 


of error, 


The exchange contract which was executed by the 
Jacksons and Huber contained a clause reading, “It is further 









mutually agreed that brokerage fees or commissions shall be 
paid to Charles C, Spotswood, by the respective parties heree 
to as heretofore agreed by then,” The original statement of 
Claim filed by the plaintiff alleged that previous to the 
exe cution of the exchange contract by Huber and the three 





1 
ay the latter had executed a separate agreenent whereby ‘ 
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they had promised to pay plaintiff $7,000 for his services 
in precuring the exchange contract. The names of Andrew 

©. Jackeon and the defendant William F, Jackson had been 
signed to that agreement by Devid H, Jackson, The defende 
ant filed an affidavit of merits denying the execution of 
any contract with the plaintiff as the latter had alleged, 
Plaintiff then filed an amended statement of claim allege 
ing that if the contract declared on in the criginal statee 
ment of claim had been executed by David H, Jackson without 
authority from the defendant, then the Jacksons were jointly 
and severally liable to the plaintiff fer the usual, custome 
ary and crdinary charges made by real estate brekers in the 
Gity of Chiecege for the procuring of the exchange contract in 
question, which was alleged to be $7,500, 


The plaintiff testified that he was a duly licensed 
real estate broker; that ‘uber had Lieted his property with 
him for sale or exchange; that he had had several talks with 
David H, Jackson concerning the exchange cof the Jackson proe 
perty; that he never saw the defendant William F, Jackson until 
after the exchange contract had been executed and at that time 
the Jacksons refused to carry the deal through, claiming that 
there were several matters incident to the property Huber was 
to convey, which they had discovered were not according to 


representations made when the contract was entered inte. 


 @he defendant, called for examination under Sec. 33 
of the Zunicipal Court Act, testified that he signed the cone 
tract ef exchange; that he did not know what previous contract 
or agreement was referred to in the clause providing that com= 
missions were to be paid Spotswood by the respective parties 
as therefefore agreed by them and that he had made some ine 
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quiries as to who Spotswood was; that he presumed the eglause 
in question referred to some agreement Huber had with Spetse 
wood, The defendant was asked whether David H, Jackson was 

his agent and he answered, "He is a partner in the deal with 


me, acting as my agent under my inetructions,* 


Bavid H. Jackson testified that when he signed the 
exchange contract, he considered that the paragraph concerne 
ing commissions te Spotswood, referred, so far as he was con= 
cerned, to the previous agreement which he hed signed with 
Spotswood and to which he had aleo signed the names of hie 
brothers (one being the defendant) in and by the terms of 
which they hed promised to pay Spotewood $7,000 as commissions 
for bringing about the exchange contract, He further testie 
fied that there was ne agreement “between Jackson and Spotse 
wood" regarding commissions, other than the one he had signed 
and that he had never talked with his brother, the defendant, 
about signing that centract. 


Mr, Cloyes, attorney for Huber, testified about 
a conference which was had subsequent te the execution of the 
exchange contract, at which all parties seem te have been pree 
sent; that it was there stated that the Jacksons were net wille 
ing to go ahead with the deal elaiming that there were evertain 
things about the Huber property that were not according to the 
representations that had been made; that the witness, speake 
ing for Huber, told the Jacksons that his client had always 
been ready, willing and able to proceed with the contract; 
that Huber personally stated at that meeting that he would make 
good any matter in which he wes in ‘default. 


Huber testified that he had always been ready and 
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willing te carry the deal through, it wes admitted that the 

defendant had never tendered a deed for his property, nor had 
he tendered to Suber for exemution, a trust dead and ecrtain 

netee whichthe latter wae to exeoute on the Jackeon property 

under the terme of the exchange contract. Huber also tertile 

fied that the deed to the preperty he was to convey under the 
contract had been duly prepared but had never been executed, 

It wae shown that the title to the Jackeom property wae in 


the thee Jackson brothers as tenents in common. 


ir. Bowes testified that the customary commineion in 
real estate trananction» of the kind invelved here was 8} per 
sent paid by each party om the value of the property each wae 
exchanging, “unless it is etherwiee agreed upon.” It was shown 
that the Jackson property wae valaed at §3060,006, The exchange 
eontract was introduced in evidence and after the sontract 
purporting to be an agreement on the part of the three Jackeone 
to pay plaintiff §7,C00 for his services, had beer offred severe 
ol times, it wae finally admitted in evidence, "subject te the 
objection * * * that it is net binding on the defendant on 


thie ecase.* 


Although the defendant testified thet hie brether, 
tevid H, Jackson, woe without autherity to aske any contrast 
for him, with the plaintiff, oovering the matter of conmine 
sions, we are of the opinion that the contract signed by bavid 
A. Jackson, in his own name ond there of his brothers, was 
admiszible in evidence as against the defendant in view of the 
further testimony of the latter that hie brother was "a parte 
ner in the deal with me, acting ae my agent under ay instruce ·⸗ſ 
tions.” | 
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However the only question presented for our cone 
sideration is, did the plaintiff's evidence make out a prima 
facke case on his claim for commissions under an implied cone 
tract? Th¢ express contract covering commissions and originally 
sued upon is not involved here, as plaintiff in the brief filed 
by him in this court says he is “willing to accept the preposie 
tion” of the defendant "by which he repudiates said contract 
fixing the smount ef the commissions at $7,000", and plaintiff 
proceeds to contend that the evidence is sufficient to make 


out a prima fache case on implied contract. 


‘The iseve as thus presented is not without diffie 
culty, but after a careful consideration of the evidence in 
the record we have come to the conclusion that it contains 
sufficient to make out a prima facie case, as the plaintiff 
eontends. The court should, therefore, have denied the 
defendant's motion to find for him at the clese ef the 
Plaintiff's evidence and the defendant should have been ree 
quired to put in his defense, the plaintiff having introe 
duced evidence tending to show that the property of the 
Jacksons, involved in the exchenge contract, was owned by the 
defendant and his two brethers as tenants in common; that 
David H, Jackson was a partner in the deal with the defendant 
and acting in the matter as defendant's agent; that plaintiff 
had had a number of talks with David H. Jackson concerning 
the exchange of the property; and that following this, the 
defendant and his brethers executed the exchange contract, 
containing the clause above quoted, referring te conmissions 
to be paid the plaintiff by the "respective parties” te the 

| contract, as previously agreed by them, There is no reason, , 
™ why the plaintiff should not recover his commissions from beth i 
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parties to such a contract as is involved here, where it is 
shown that it was understood by all parties that that wes te 
be done, (Friestedt v. Deitrich, 84 111. App. 604) provided 
it ie proven that the facts are such as to entitle him to 

the commissions claimed, Of course, there comet be a special 
contract and at the same time an implied contract concerning 
the same subjectematter, Defendant contends that the especial 
contract for commissions is void as to him for want of authore 
ity on the part of David H, Jackson to execute such a contract 
on his behalf, As we have already peinted out, the plaintiff 
has accepted that propesition and seeks to recover on a guane 
dum meruit. fhis he has a right to de and if he can prove 
his case on that theory he ought te recover. Papineau ve — 
White, 117 Ill, App. 51. 


There is some testimony in the record which the 
defendant contends establishes the fact that the exchange 
contract executed by the Jacksons with Huber wae net a valid, 
binding and enforcible contract. While the record contains 
some testimony on that subject it is not sufficient to estabe 
lish the status of the exchange contract in that regard either 
one way or the other, If the exchange contract is for any 
reason invalid er not binding on the parties, thet was a 


matter of defense, 


Being of the opinion that the record contains suffie 
cient evidence to make out a prima facie case on behalf of the 
plaintifr, on implied contract, we are obliged te send this 
case back to the Municipal Court for a new trial. 


The judgment of that court is, therefore, reversed “a 


and the cause remanded, f 
j ; REVERSED AND REMANDED, 
TAYLOR, J. and O'Connor, J, Conour, 
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MR, BRESTOING JUSTIC® THOMSON delivered the opinion 
of the court. 


Thie ie an agpeal by the defendants from a judgment 
recovered by the plaintiff, in the eum of $5500, in an action 
on the case besed on the alleged negligence of defendants, ree 
sulting in the death ef plaintiff'e intestate, 


The deceased Macdonald had owned and driven an autoe 

mobile for some time, Upon the occasion in question he was 
| dviving «© small sutemobile known se an Auteecar which he had 
@gned and driven for the previous three or four weeke. It 
was s left hand drive, Hie wife was riding with hin in the 
front seat and te hie right. There was a small rear seat 
which wae eccupied by a young girl named Theresa Koszuta, 
14 years of age, a neighbor of the Hacvonalds' and she was 
holding the MacDenalde’ four year old bey on her lap. Macbene 
@lé had been driving through the parke ond was prececding 
west on Chicage avenue in the City of Chicago, about six 











e'clock on a bright, pleasant evening in Auguet. It was, 
ef course, broad daylight, The autemebile and a seuthbound 


t oy belonging to defendante and being operated Bf ate 
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servants, came tegether at the intersestion ef Chicage avenue 
and State whenen and HacDonsld received the injuries which caused 
his death, There were no atreet car tracka on Chicage avenue 

at the time of thie occurrence, That street, running east and 
weet is 100 feet wide from building line to building line and 

SO feet from curb to curb, the roadway being paved with asphalt, 
On State street there wasaa double track street car line running 
north and south, That street is 65 feet & inches wide from builde 
ing line te building line and 37 feet 9 inches from curb to 

aurb. It aleo is paved with asphalt. The only vehicle involved 
in this occurrence, other than the automobile and the street 

car, wae a two horse beer wagon which was alee going west in 
Chicago avenue on the right hand or north side of the street 

and a few feet from the north eurb. As Macbenald approached 
State street from the east this wagen came te a etop with the 
horsen' heads at about the east cross walk of State street, 
Machenalé turned out clightly eo an to pase this «agen te the 
left. Thie brought Macdonald close up to the center line ef 
Chiesge avenue ne he reached State street, 


it ie conceded by plaintiff that vaclonald was 
legelly chargeable with knowledge of the fact that a etreet 
Gar was approaching the intersection and plaintiffs argument, 
as set ferth in the brief filed in thie court, eecumes that 
he saw the car coming from the north. But the plaintiff, cone 
tends that Maebonald *had a right to believe and to a arcrtain 
extent depend upon the single fact, alone, that he had the 
right of way and that the ear would be so managed ae to pere 
mit him to pase in safety.” On the oth r hand the defendants cone 








tend thet he was guilty of contributery negligence and thet ree 
covery should therefore be denied the plaintiff, 
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It ide the contention ef the plaintiff thet 
MacDonald "wae well inte State etreet and upon ite intere 
section with Chicage avenue before defendants! street car was 
upon @r came into the intersection,” and that, “by reason of 
the difference in the width of the streets, he was much neare 
er than the etreet car to the point where the collision took 


plece." 


Yor the plaintiff, one Hotalene, a jeweler, testie 
fied that he was walking south on the east side of State 
etreet ten or fifteen feet north of Chieage avenue; that the 
automobile was between ten and twelve feet from the street 
ear tracks when he first saw it end at that time the street 
car “was hardly st the north eressing of Chicage avenue®; 
that he noticed the etreet car before he caw the sutemebile 
and at that time the car wos ten or fifteen feet north of 
Chicago avenues; that after be hed walked four or five feet, 
he saw the automobile and it was then ten or twelve feet from 
the east rail of the ocsr tracks; that the automobile was geing 
ten or twelve miles an hour and the car was going very fast; 
that the car did not step at the corner and the gong did not 
ring; that “the bumper of the car hit the engine part, the 
front part of the automobile, and erushed it inj” thet the 
fender of the car had passed by when the collision eccurred 
and the front part of the automobile ("the very front“) and the 
east vide of the front end of the car came together, Later in 
the examination the court asked the witness just where the front 
end of the our hit the automobile and he said, *it hit the 
eenter of the front, where the engine ia * * * the part that 
wae facing weet." On redirect examination he said “they hit it on 
the center of the engine, because it eticke out there." It | 
e from the record that in examining the witnees, counsel 
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were using some objeot to illustrate an automobile and 

when the witness said the oar hit the automobile “where it 
atioks out", counsel for the defendants indicated the midcle 
of the west front end of the machine, ond asked, "Right here?* 
and he answered, "Yor", end then in anewering a question 
agked by plaintiff's counsel he snid it did not hit the bumper 
part down in front but the tin cover over the engine part, 
Thies witness testified that after the wllision the automobile 
was east of the car and about eppesite the second window; that 
the eollision cecourred a little north of the center line of 
Chicage avenue and when the car estopped the front end was bee 
tween ten and fifteen feet north of the south curb en Chi cage 
e@vanue,- it dragged twenty to twentyefive feet, 


One Rehfeld, « court reporter, testifying for deo 
fendants, seid he took the testimeny of Matalene, at the 
Coroner's inquest, and at that time (@» day er two after 
the wsceident}) he said he did not resember whether he heard 
the moterman ring ® geng or not, “because I was se excited 
as soon as I sew that crash coming, I didn't stop for nothing"; 
that the witness was then asked, “How far did the street car 
proceed after the collision?® and he answered, "Well, it 
stopped right there,* 


tne 6, GG, Gmith, testified for the plaintiff that 
he wae driving his automobile west in Ghicege avenue followe 
ing about two hundred feet behind ZacDonald; that he saw the 
street car as liacDonald “was juet about crossing State street"; 
that he swung in behind Macdonald and the automobile and ear 
Game together; that the front end ef Maabonald's aptemebile 
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wae “almpet on the tracks” when the head of the street car 
was "just coming over the north line of Chicago avenue"; 

that the car was coming “pretty quick"; that he sould not 

eay the bell wae not rung; that Hacboneld wae going ten to 
twelve miles an hour and “elackened up » Little bit, then 

it went ahead"; that the street car did not slacken unless 

it was before it reached the north line of Thieago avenue; 
that the front of the sutemebile was broken,e the bumper end, 
as though it ren inte something direct,- it was the corner 
and front of the automebile and it was emashed in on the 
right band side. On ecrosteexamination he said that Macbone 
ald did net ge right against th: side of the street car; that 
the right hand corner of the automobile and the left hand eore 
ner of the bumper on the etreet car came together; that the 
automobile was headed straight went; that the left hand corner 
ef the or, the extreme corner, just ahead of the step (folded 
up) came in contact with the automebile, 


The court reporter teetified that at the coraner's 
inquest, Smith teetified that he had a little troutic with his 
transmission, glanced dewn, and ac he glanced up again he saw 
that MacPDonald"was going into the street car"; that frem the 
moment he noticed the collision was inevitable, he was satire 
fied the motormen could not have stopped the car to prevent the 
@Ollision; thet he wos alse asked “Were you able to tell what 
rate of speed the etrect car wae going at the time the acaident 
took place?*® and he anewered, “Well, it was cming te a etande 
etili.* 


A Bre, Cahill testified for the plaintiff. che 
was walking cast on the north side of Chicage avenue and as she : 
reached State atreet from the west, she turned north and walked 
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about forty feet to let the southbound ear pase her before she 
went over to the cast side ef State etreet, to a store she 
was going to, a little north of Chicago avenue, “he said 

the ear was coming very fast and ne gong wae rung, She did 
not notiee the autemobile and her first knowledge about the 
eoliision was the sound of the crash, She said after the 
sollision the automobile wae close to the south crosewalk of 
Chienge avenue and jammed up egainet the cor two or three 


windows back from the front vestibule, 


One J, V. Smith teatified fer the plaintiff’ that he 
wae eitting in the bayewindow in his home on the second fleer at 
6 Weet Chicage avenue, which is the nerth side of the atreet, 
and weet of State street; that he was looking east and saw the 
automobile coming about eight miles an hour; thet when it ree 
ached the enst track, the cor came along without ringing any 
bell and hit the automobile, — it was going so fast it dragged 
the automobile pretty near serese Chicege avenue; thet at the 
time he first saw the noce of the etreet car, the automobile 
wae on the enet track; that the car was about at the north 
ourb of Chicage avenue when he firet saw it; thet the autombile 


did not come up ageinst the east side ef the otreet car; that the 


ear wee within ten feet of the south curb of Chicego avenue 
when it came to a stop. 


Theresa Kosguta, the girl in the rear seat of the 
automobile, testified thet itws mt going very fast; that she 
firet saw the car when it was north of the north eressing; that 
“it wae coming from the north, it did not step, did net hear 
any bell at all, and it struck the middle ef the automebile*; 

_ that the sutemobile was “right on the cormer* when che first 
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Sew tho ear; that Becbonald slowed up. he testified beth, 
that he come te a standstill and that he did net; that he 
started up agsain; that the etreet cnr wan going fant; that 
"the street car hit the machine in the center, right in the 
engine, the middle of the engine*; thet she fell out on 
the right hand side, 


Twe of the witnesses who testified for the defendants 
were irs. Margaret Leahy (then Sies O'Brien) and her present 
husband Timothy Leahy, They hed just eome out ef the Holy 
Hane Cathedrel on the east side of State otreet south of 
Chiconge avenue anc were walking north toward the Latter street, 
irs. Leahy teetified they were about five er six feet from the 
eorner when her attention was attracted vy the ringing of the 
moterman's bell; that she saw the automobile run inte the car,- 
inte the firet etep; that the street car was not traveling very 
fast when she saw it coming sacress Chiesge avenue; that it 
went a few feet after the automobile hit it,- maybe three or 
four feet; that she hed heard lote of street mr gongs but 
thie one wae portiqularly loud; that the corner of the automebile 
hit the wrner ef the step, Timethy Leshy woe a street car 
conductor in the empley ef defendente but he was not working 
on the day in question, He testified that he saw the autoe 
mobile going weet, eighteen or twenty milee an hour; that the 
automobile hit the street car at the east vestibule right on 
the corner of the step; that oe he looked up the street the 
ear was going at a speed of about four or five miles an hour; 
that after the automobile hit the car, the latter went about 
three or four feet,- not more than that, A Mrs, Kehoe lived | 
om the nerth side of Chicage avenue, three doors esst of State 


a _ ~street. She was sitting on her lawn facing out inte the street. 
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She testified for defendente thet she caw the automobile 
coming from the east and thought it ware going very fast; that 
there wae a wagon stopped there and the sutemebile went 
eouth ef itz; that it was going eighteen or twenty miles an 
hour; that she saw it run into the front end of the atrest 
ear; that after the collision the street car did net go 

clear across the street; that the automobile was entirely 
east of the street car after the collision had taken place; 
thet when she first noticed the automobile che thought it wee 
g@cing pretty fast with children in it; that che had net noe 
ticed the etreet car when the automobile swung to the seuth 
ef the wagon. 


ne Soehaecht testified for the defendants that he 
Was a paesenger on the ear, sitting on the enet side, the 
fhird seat frou the front, facing forward and leoking out of 
the window; that the etreet car was going twelve or thirteen 
miles an hour between Cheetnut street and the north side of 
Chi cage avenue; that it slowed down at Chicege avenue but 
aid not come to a stop; that he sew the sutomebile coming 
went and thought it funny the fellow in the machine did not 
atop; that when he first saw it, it wes about in the center 
of Chionge averme going ten or twelve miles an hour and was 
about a foot away from the northbound track and at that time 
the front end of the street car was about even with the north 
curbetene; that when he first caw the automobile it was between 
the @ast rail and the curb of Gtate street; thet the front end 
of the street car was a couple of feet past the wrner when 
the front wheel of the automobile was on the cart rail ef the | 
northbound track; that after the cellieion the front end of the 
street car wae sbot two or three feet from the center line ef 
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Chienge avenue; that the ear was not going very fast when 
it had paseed the north line of Chlooge avenues that he did 


not renember whether a bell wae rung, 


The moterman testifiod that hie speed reached about 
ten miles an hour between Chestnut etreet and Chicsge avenue; 
that he shut off the power and set the brakes to leseen the 
epeed on approaching the caressing where he woe going seven 
er eight miles on hour; that he sounded hiv gong ae he left 
the eressing on the north side ef Chicuge avenuey that a 
beer wagon heeded weet stopped with the sermes heads «bout 
in the center of Ghieago avenue and on a line with the east 
crosswalks; that when the horses ani wagon estopped, the front 
end of the street enry was already on the Ghicage avenue eresse 
ing; that as the wayon stopped, he locked in the direetion 
of the horses and "saw an automobile approaching from the 
back of the wagon, as I proceeded over the crossing and 
the frent end of my car came to » line with the horses 1 saw 
en automobile coming aleng the wagen, on the south side of 
the wagon"; that the front end of hie ear wae then in the 
center of Chicoge evenue; thet he kept seunding his gong 
and put on his air brakes; thet the automobile didn't step 
but kept coming very fast and ren into the side ef hie car 
where the step was folded up; that the sutoewbile at no time 
got on the rails of hie tracks; that the front end of the 
automobile came against the street oar on the east side when 
the car wee moving three or four miles an hour; that the car 
moved three or four feet after the car hit it; that the 
collision broke the step ef the esx (ne was shown by a photee 
graph of the car, in evidence); that he did not eee the autee 
— bi @ until he was on the north evescwalh/et that time the 
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automobile was enet of the wagon and south ef it,- about 
twenty feet east of the rear end of the wagon; thet the 
automobile must have been going between sixteen snd twenty 
miles an hours that it wae going twiee as fast ae he wan,e 
er more; that he was going five miler an hour after leave 
ing the north cresswalk, 


One Huggett, a 0.8, & 4. switchman, was a passenger 
on the car, standing on the front platform, te the left of 
the motorman and facing south, He testified that the motere 
man @laecked down the speed ef the oar an he approached Chicage 
avenue end sounded bis gong; that ne first noticed the autee 
mobile te his left, when it wae twentyefive or thirty feet 
away; thet “the front end ef the machine and the side of 
the street cer ware where the automebile and street ear came 
together"; that the collision e@eurred twenty-five or thirty 
feet from the curb; that the automobile struck the door more 
then it did the front ef the ear, 


The condacter Breinig, teatified that he noticed 
that the motorman tapped hie gong as they started te go acroas 
Chieago avenue and then he veng it extra lowd and then the 
crash came and the car stopped within « little distance, 


‘The question presented on this appeal is whether, 
on thie evidence, a finding that MacDonald was not guilty 
of contributory negligence, is against the manifest weight 
of the evidence, We ennnot agree with the contention that 
where two vehicles are appraoc ching each other st right angles 
at a street intersection, the one that gete into the intere 
section first and is thus nearer the crossing point ef their 
‘Limes of travel than the other, has the righteofeway, and that 
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the driver ef euch a vehicle may proceed, in relianes upon 
the ether vehicle being so managed ae te permit him te pases 
in safety, and in case of a collision, successfully contend 
thet in se preececding he wae not guilty of centributery nege 
ligenece. In such a situation the driver of either vehicle 

is guilty ef negligence, in proceeding over the intersections, 
(assuming thet each driver sees the other vehicle approaching) 
unlese the situation is such that on ordinarily careful man 
under the same cirounetances would reasonably conelude that 
he will not only reach the crossing or intersecting point 

of their lines of travel first, but that he will safely clear 
the path of the Other vehbele before it reaches the path 

of hiv ¥ehicle. 


Under the law, Maclonald wits bis autemobile and 

the defendants operating their street car, had equal rights 

at the intersection in question but this does not meen thet as 

the two vehicles approached each ether, oth Hacdenald and the 

moterman were equally entitled te use the eroseing at the 

same moment. Chicaco City Nye Co, Ve Strong, 127 111. App. 

472, It ie doubtless the rule that the vehicle which reaches - 

or enters upon the cressing firet, in the emerehse of ordine 

ary care, or as one decision expresses it, the vehicle which 

"has" the crossing first or “takes* the crossing firet, should 

have the righteofeway and the other vehicle should appreach 

with sufficient care to aveid danger of collision, SGhicago City 

By. Go. v. Bebaughlin, 40 i11. app, 496; 146 Ill. 353; Rupp 
æ. 175 i11. app. 619; Lniokerbocker Loe Go. v. Bondix, 
; 266 111, 362. But that rule does not imply that regardless 
of the speeds of the respective vehicles or the possibilities 
as te stopping them or guiding them from the path in which 
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they are approaghing the intersection, and other facts 
that may be involved, the one first reaehing or entering 
upon the intersection may be driven ahead regardless ef 
consequences and relying upon the driver of the other 


vehiele stopping in time to avoid a collision. Shigsaso 


ity Railway Coa v. Strong, 127 111. App. 472; Bortuske v. 
Ghicuge Railways Co., 206 111, App, 874; Smith v. ghicege 
General Hy. de., 86 11, App. 647; Hedmark v. Shicogo Ryo. 20., 


192 Ili. App, 585. Im the Gmith case the declaration alleged 
that the plaintiff wae driving o team of herees north on 
Lawndale avenue in the City of Chicage and as he approsched 
the intersection of Twentyerecond street, on which defendant 
operated « etreet car line, he saw a ear approaching from the 
east at a apeed of twelve miler an heur, thet the omr was 

at such o distance from the intersecetion at the time when 
Plaintiff was about to creme defendant's tracke that it could 
easily have been etopped or so siackened in speed as to have 
avoided eolliding with plaintiff, and se on, The sourt said 
that the legitimate inference from the declaration was that 
the pleintiff knew he could net crees the tracks without 
being struck by the ear wmlees it should be stopped or slacke 
ened in speed end, eo knowing, he deliberately took the chance, 
it ie very apparent that in thic case the plaintiff reached 
the intersection firat, yet the court held that “the facts 
etated in the declaration, with their proper inferences, ¢l care 
ly disclose such eertain and uncontrovertible contributory 
negligence by the plaintiff ss precludes a recovery by him,* 
end the court affirmed the judgment sustaining « demurrer ine 
terposed to the declaration and dismissing the suit. 


The Hedmark case, like the ease at bar, involved 








44- 


atoet icso dae yaoisoootetas ad? geldswotgqe ena ven⸗ 
gasiosme 16 goitaeot daclit ono ed? ,beviowns ed yom tasks 
t¢ senkbisget beotia mevind of you aehte catered edt poge i 
toige #09 26 toyiah al? noge gaiyfenr baw woomenpoumeD fei ie i 
Sacoig> .toteiifes » hiova of smile mb griquete aoe “A 
- glgutsoS (9VP 90h 05 SSE anaes AY ap cumlal el 4 
—, Based «¥ disge Gare .aed .4 ST, O08 +a RUaLELNS pen ke 
“5 Sat Cao hD o Saambok GOD .uwh LST OO. 8 a Lanomep 
| beyetic meltexetnod om? name aoime amd ot O08 .0Gh fi Bet 
si trom acexad Re meet » golvigh gee Wiitalata eds, pane 
botsecrg¢da ml aa bam egecksd Yo ht od? ah. ouneve eLabawes — J 
“Prudmeteb do tiw fro stoete brvoenaynont 26 apitconxetad a 
4 edt sox? garbiasotqos to o wee of ,omkt tos 49 a ™ be * 
ace ten eff? toads ,wed ae sett eviews se sii 
ow ont? eft fe avkteoentedni ead wert oomudath ) Hews a 
. bivee 2) dnd} vtoortd a*oacdm ted avo of Hoods aaw 
“geet OF ein beegn ad benesbalte — i i 
| hied Owen eat kd te bad’ CY — — — weibittes “| 
| — ane #ehtatefocd edt mexk sbaete ted stonls hat Peete 
tueltie pions att score sax divos om Waid YE ws 
wibaia “0 beqqete ef sfaode 22 wmekey tad da ot sowebe 
sonido a9 Xood yfetavoddiob om .gatwoit ae jbne Beeqd ak 
7 hbetignos Ytlinkalg ose onse atte ab dads ——— 
- eboat ad tat? ted jes ont ey Le I 
ten t> , oeoitots tet <sqoke ttedy dziw ,aottinatoss wu 
“ynedndtageon oktiiaevoutwosaw ban nladtes dove —* pe i 
: oe W Yrevases & nobationg 6 — — th shee 
ent stotivaes o gubniagens Seowgiat att bomittia dv 
. fluo et atten toate ina andes x 
































9 ⸗ 
yale 


rh ¥ 











o ig 





J * 


a 






—— v ned tt 


ols 


@ oollision between an automebile end a street car at a 

right angle intersection, ‘he plaintiff wae driving his 
automobile east and said he first saw the car when he wae 
very clore to the track going 8 or 10 wiles an hour ané the 
ear was 8 or 10 feet from him, The car hit the left cide of 
the frent end ef the sutomebile, throwing it to one side, 

@ne whinese tertified he firet saw the automebile when it was 
about fifty feet from the intersection; that it slowed down 
fer a short distance and then started up again; that he firet 
saw the street car when it wen 75 or 80 feet from the intere 
section going “at pretty fair apeed", and reslising the plaine 
tiff*could not make it ecrees the street before being hit by 
the etreet car," he, *hollered at him®, Another witness 

said the automobile was 35 or 40 feet weet ef the point of 
selidsion and the ear 75 or 8C feet north of it when he first 
saw them, Other witnesses testified te the enue effect, Quite 
apparently the automobile reached the intersection first or 
at beet about the time the quar did, The trial court directed 
a Verdict and entered judgment for the defendant and this was 
affirmed in this court, holding that the plaintiff was guilty 
ae a matter of lew in fmiling to look ond observe the car when 
he should have. Among other thinge the court said, "It is 
without question the law that while street care and other 
vehicles have equal rights at street intersections, thin dees 
met imply that regardless of the speed at whieh « street ear 
is croneing the intersection, a vehicle is equally entitied 

to crose at the same moment that the car ie crossing. "{, 0. Ry. 
v. Strong, 127 i111, App. 472." 


In Gaupbellov. Ghicogo City Ry. Oo,, #12 111, App. 
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344, we eaid, "Shen two men are driving on lines that visibly 
intersect, the general cbligation ef ordinary care beaomee for 
each a definite duty, and if, as they approach, their contiguity 
and mutual aevementse suggest a probable or even a persible cole 
lision, neither is entitied to act on the assumption that the 


other will give way," citing e number of authoritics, 


When Zaclenald came up to the intersection involved 
here, he either sew the oar coming from the north or he could 
have ecen it in plenty of time te have stopped hie automobile 
end avoided the gollisien, if he hed lecked as he should have. 
As stated above, plaintiff comeedes that he did see it. In 
eur opinion the clear and mani feet weight of threvidence ene 
tablishes that the street car, weighing 264 tons, only moved 
a shert distance,- from three or four te a dozen feet,<- after 
the eoliision, which retarded it Little if any; that it 
eould not have been moving very rapidly at the moment of 
llisions that the front end ef the sutemobile ran inte the 
@aet side of the front corer of the street cer; that the 
automobile wae meving semewhat faster than the street car as 
it preoeeeded te cress the intersection; that (according to the 
testimony of those witnesses in the bert position to observe 
the respective positions of the two vehicles as they entered 
the intersection) the street esr entered it first; that the 
automobile wae a light car and that even if it be aseumed that 
in fact the automobile entered the intersection first, the 
facts just enumerated, clearly eatablished by the evidence, 
manifently indicate that an ordinarily prudent men, placed 
in the some cireumstanees, would have known thet he had ne 
chance whatever of proceeding over the intersection and getting 
hie automobile clear of the path of the street ear without a 









whew ° 


4J 


he } piel hale, — 


— suagitueo «ied? ,Honvtqds gold aa 22 bmp yw os anttee 5 the 
hoo aldinuse 6 neve 10 oidetory & Peep Quy Sines ron Soutien bea 
so? fats moltqewsen off wo doe oF be tekinw ef vote Peer eta 
2 we BY £5, a9 tan te ante o —uktio *, Yor erty tin sete 


J 
*xxa oxna meidoenteint ata of qu tome Bianedpal — nay af 
bie od se Moor oft MOT gokmuE ton wie war wold £0 — 
etidooosus pis Gouqere oven of mmdd be Yimnkg wa th eaoa | 
eb vast bivoes ed an boxood beat vat tt strane diten ont dobiore el , 
Gk .¢h one bib ocd tend eobopmes Thidnialg .oveds botate a: 
-he ebathivewds to ti ghew tao’? bev bau ee. ott winta⸗ we z ’ 
havo ysne waner 40k anh y iow iso footie poe ‘tett te > 
“este «foe? weack a ee wwe? 46 —X mort ‘asonntale Pied 
ah todd pene 2h oROLER 22 RebeateT dokaw we J 
te gmenom end oa blew wer guives need ovat tex : 
WG etal got OLidomegue ons te bine sao? hed toad totes 
one att yt8o dontea af? To wun treet “ie * 
J ae $20 gwetie ois — swine — ow wad ved ow on * 
pat. of yalbresoa) darts pander omiog ne oA2 280% dll bebe 
_ erteeds oe madd Amory — was td venn ong be — tow — ee 
heroine yeddt an eeioidar owe emt 0 pmaks tao ortivoqnot — an 



























et Ae 











— 


J— 





MAS yaork —E—— * beso ge —— a e 
Opnnbive ect yh Destwh icatae Use lo bot arvaaud foe 
banter stan Froberng V exon in ro oo) tae otoataad —* 
Beso at — 


dia baa acitopnieimh oft tore. —* 
— D—— eS 














elie 


eoliision umlese the car wae brought to a mort eudden and 
abrupt stop. The enly vehiele involved here other then the 
ear and the automobile, nanely the beer wagen, not only 
did not have an effect which might be considered in excune 
ing the conduct of Macdonald in preceeding over the intere 
section in spite of the adverse gonditions that presented 
themselves but its presence seems to increase his negligence. 
In drawing te «2 stop at thr near side of the intersection, 
a9 far in frent of Hacbonald ae te necessitate hie swerving 
to the left, it gave him even more notice of the approach 
of a ear, than he might otherwise have had, 


We are of the epinion thot the judgment iv 

‘ agadmet the manifest weight ef the evidenee and that the 
plaintiff's intestate was guilty of ontributery negligence 
which precludes her recovery and therefore the judgment of 
| the Superior Court will be reversed with a finding of fact, 


REVERSED WITH A FINDING OF FACT. 


FINDING GY FACT: 
We find ae a fact thet the plaintiff's intestate 
was guilty ef csentrivutery negligence, 


TAYLOR, J, Conaure, 


BR. JUSTICY O'CONNOR dicventings 

i cannot agree with the conclusion ef the majority 
opinion that the verdict and judgment are against the manifest 
weight of the evidence and that deceased wae guilty of wntrie 
butery negligence, In my pinion, the evidence as to whether 
the deceased wan at and pricr te the time ef the injury in the 
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@xercine of due care for his own safety, and whether defendant 
wae guilty ae charged in the declaration, presented a typical 
ease for the consideration of the jury, ond the trial judge 
properly submitted the issues to the jury. 
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ia the decree relating to wolicitor's fees ond permanent alimony. 
mse ve. — ass 111,652; Ham ve. Berg, 288 111. 209; ‘ 


86 - £4946, 





KATIN POLLING, 
fe fond t 

; KRROR TO SVPPRION COUR? 

oF cooK ¢ ouNTY. 


9181.4 1.6390 


BR. PRERIDING FUoTiCr THOMSOR selivrered the opinion of the 
gourt. 


TGs 
ALOBLO BOWLING, +; 
Plsisti : = 





By this writ of error the defendant in this sait for 
4ivoree segka to reverse that part of the dearea Gireoting him 
to pay alimony and eelicitor's tees. The defendant defaulted 
in the trie] court. The decree entered, required the defendant 
to meke certain yaymente to the complainant on temporary a) imony 
which the deores referred to a6 in arreare, smounting to $40 and 
@leo to pay permanent alimony at the rate of $40 per month and 
the eum of $76 au soliciter's fees. The decree granted the come 
plisinent a diveree on the ground of eruelty. 

The decree containa no findings of faet in any wey 
relating to the questions of either permanent slimony or 
solicitor's fees. According to the recerd, the certifieste of 
evidence containg o11 the evidence heard in the case but in it 
wo find no testimony either as to the financial needs of the wife 
or the hugband'e ability to pay, ner ie there any testimony se 
to the services rendereé by the solicitor or their value. Yhere 
is, therefore, ao proper basis in this recora for those re 
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App. 32; Dougherty ve. Danghorty, 78 M11. App. 187. 


Re woulé not reverse this decree if the solicitors 
fees were the only matter invelved. We will take judicial 
notice of the services incident to the ordinary defeult divorce 
ease and that « fee of $75 is not unressonable. But ae this 
enge ig to be remanded by reason of error with regard te the 
provisions of the decree involving permanent alimony, we ere 
of the opinion that the record should show the services reatered. 

Defensont urges further thet there is wanifest error 
in that part ef the édeoree requiring him te pay » total of §40 
on the temporary alimony. It le contended thet there ie no order 
for temporary slimony to be found in the reserd and thet there 
is mo finding in the decree sufficient to authorise that part 
of it here referred to. The decree direets the defendant to pay 
ecomplainent the sum of $4 semi-nonthiy "until the beleance of 
temporery Slimeny, due and tapoid to complainant herein, anounte 
ing to the sum of forty dollars (£40.00) has been paid in fall.” 
Counsel for defendent argue in their brief that the reeord dia- 
eloses no oréer for temporary alimony and that they filed a 
praccipe calling for s reser “containing 211 proceedings from 
the filing of the bill to the entry of the decree.” Counsel seem 
not to have been very femiliar with the praecipe they 414 file. 
Aw found in the record it eslls for only certain specific things, 
aamely, the b111, suumene and return of officer, svertifieste of 
evidence, order of éefault ané decree. in view of the provision 
in the éeoree as to the payment of temporary Glimony, "¢ue and 
J mene” at the time the decree was entered, ve must presume, vith 
z Sueh © partie] record as we have before ue, that 4 proper order 
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for temporary alimony had been duly entered. in the absense 
of a complete record, the deoree of the trial ecurt will be 
supported, Sulver W. Gehreth, 255 111, 437. 

Por the reasons etated the decree ef the Superior 
Sourt in reversed, in so far as it relates to the aliewanoes 
for per@anent alimony and ecligitor's feee and in all other 
respects it is affirmed, and the cusee is remanded te the 
Superior Court for such further proceedings an may be shown 
te be expedient and proper, 


A¥PIRMED IN PART, ARVEASED TR. 
PART AND REMAMDED, 


TAYLOR, J. and G'COHNOR, J. CONCUR. 
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HENRY HOMSIBR, 






Defendant in “rror, 
OR TO 


Vi cog. GouUNTY. 
CAL BRIGK COMPANY, — 
a eorporation, / 

Plaintiff in * ue 

A 2181.4. 830 
b we 
———— 

MR. JUSTICE O'CONROR delivered the opinien of 

the court. 


Plaintiff? brought suit against defendant to recever 
damager suetained to a growing crop of onions esused by smoke 
from defendeant's brick kiln. There was « verdict end judge 
ment in hie favor for $900,600 te reverse which defendent pro- 


secutes this writ of errer. 


Plaintiff owned a tract of land of about nineteen 
eeres which lies juet north of 135th Street. in April he 
Planted five acres in the southwest corner of the tract and 
one and ontequarter acres in the southenst eorner in onions, 
Defendant owned a brick kiln which was om Ashland avenue, 
five wandred fret south of 136th street and the B,&0, R. R. 
tracks, The nearest point of thie kilm to plaintiff's pro} 
perty was about nine hundred feet. On May Sth, plaintiff's 
enions were all up and growing in a healthy condition, The 
ground was suitable for their production, On thie date de 
fendant started a fire in the kiln fer the purpose of burne 
ing brick, ‘they first used wood as fuel end later neft coal, 
donze smoke Was emi tied from the kilm which blew over and 
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settled on the omion erop, which plaintiff claims caused 
the damage complained of, 


Defendant contends that the verdict and judgment 
are against the manifest weight of the evidence in that the 
evidences fails te show that the suoke from the kiln wae the 
Gauge of the damage to the onions. Witnesees for plaintiff 
testified that dense smoke from the kiln hung over and settled 
on the onions on the 18th, 19th and 20th of Way, and the evie 
denee showed that they were damaged en the 19th, 20th and Bist .« 
Dr, Weener, for plaintiff, tertified that seft coal produced 
gases called hydregenesulphide and sulphurediexide, which were 
destrnctive to beth anima) and vegetable life. Plaintiff tese 
tified that upon discevering the damage to the oniens on May 
26th he immediately took a sample of them to defendant's force 
man, The evidence also showed that the B, & ©, Railroad exe 
tends perallel with and on the south side of 135th street and that 
there were as many as one hundred leocemotivee passing be ok and 
forth eppesite plaintiff's property each day, befendant called 
Profeaser Cox of the Weather Bureau whe testified to the direction 
of the wind during the days in question and as te the etmospheriec 
Conditions. Hie obeervations were taken on the top of the 
Federal Building in the downtewn district ef Chicago, ie 
testimony tended te show that the wind, for a short period 
of the deys mentioned, was from the seuthwest, the direction 
from which it must come te carry the smoke over plaintiff's 
land, There was further testimony that no damage wae caused | 
hy the smoke from the lecemotives, There is no direct evidence 
that the omoke from the kiln did not blow over and settle on 4 
the onions, but there is direct testimony that it did, Upon 
& consideration ef a11 the evidence, we think the question 
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whether the eniens were damaged by the smeke from the kiln 
was clearly one for the jury, and we cannot say that their finde 
ing in favor ef plaintiff is against the oanifesat weight of 


the aevidenes, 


Defendant aleo argues that the measure of damages 
adopted by the trial court is wrong, and that the court erred 
in adwitting testimeny cn this preponmitien, it contends that 
the groper rule to measure the poe in such esee is that 
“where eres sre up and wore or less matured, the measure of 
dameges is the rental value of the land and the cost of seed 
and labor; or the velue ef the crop et the time of its dese 
tructieon, plus the velue of the right te mature and harvest 
it*, and that in sueh case evidence as to themarket value 
at maturity ¢f aversge oreps in the ordinary season, ete, is | 
inadmissible, in suppert of thie the eases of City ve. Ruenere 
bein, 35 Ili, 594; Enright v. ToP. & We Hy. Ge., 168 111, Avp. 
323, and others are cited. Whatever may be held in these cases 
the law ie now well settled in thic State thet the measure of 
damages te growing ereps which are net matured is the value 
ef the orop ae it was when destroyed with the right te the 
Gwner tO mature and harverzt it at the proper time, Reonony 
Light & Bower Oo. v. Qutting, 49 111. App. 422; St. Louis 
By, Be Ze Aven. Ve Soehultg, 226 111, 415; Adams v. Stadler, 78 


tli. App. 434; Funston v. Hoffman, 232 111. 568. ‘The Cutting 
4, fase wac an action brought to recover dameges tw a groving 


GPop seeasioned by fleeding the land with water. At the 
time of the everfloe there were some cabbager, some large 
and geome euell, sufficiently well advanced to require no 







further working, on sore of sweet corn, another acre of po} 
ve tatoes, also some tomatoes and come cucumbers, There was © 


_ 


eri a⸗en ve of the value of the growing erep at the time of ite 
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destruction. Ur, Justice Cartwright, in delivering the 
epinion of the court, said(p.425), “It is insisted that 

#e to the value ef the orop destroyed, the evidence should 
have been strictly confined to cash market values, and 

that this was not dene. ie are not aware that there ise 

any market for cabbages not half grown or other vegetabl ee 
recently planted, and there wae no evidence that such proe 
perty had any market value. Ho witness stated that they 
were the subject of bargain and sale, or that there vas 

any market whioh fixed the standard ef their value, The 
Value te be ascertained wae toe value of the erop as it wae 
when destroyed, with the right te the owner te meture and 
harvest er gather it at the proper time, That there was no 
market standard of such value is clear from the evidence, 
That value wae a oatter of eatimate er cenelusion of the 
mind to be arrived at from all the facts which would affeet 
it. Gach eetimate might properly be affected by the quality 
of the Lend in which the crop wae growing, andi so we see 

no objection to aliowing the jury to know, ap was done, that 
this land wae very fertile and preductive, and that it had 
preduced for « series ef years, cabbages, which were Larger 
and brought better pricee than the average. The crop would be 
worth more and a purcharer would pay more for 1t with the 
right te mature and gather it, if set and growing in that 
soil than if planted in a eterile scil where it would net 
develop and mature, The evidence complained af ie mainly 
of this class, ond we see ne error in its adminsion.* In the 


Sehalts ease immature growing crops were destroyed by an 





accumulation of water. in passing on the question of dawages 


the court said (p.415) “For immediate une the imuature crops, 
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ef course, had ne value st all, Creseeexnmination demone 
etrated that the value which the witmessec were fixing was 
the value of the @repsa as they were when destroyed, together 
with the value ef the right which the owner had to mature 
the aereps and harvest or gather thea at the proper time, 
Such method of establishing the market value of growing 
erepe which hed been tetaily destroyed wae determined to 


be a proper one in Beonom 





49 111. App. 442, and the reasoning on thie subject in the 
Opinien in thet cage meets with our apprevai." Tae evie 

dence offered in the inetant ease foliewed this method and wae, 
therefore, properly admissible, 


Gouplaint is made to the giving of instructions but 
atiis. only om the ground that the proper method of assente 
ing dameges was not adopted, “ince we have held the cone 
trary to »e true, it follows that there was no error in give 
ing the inetructions, 


The judgnent of the Geounty Ceurt of Cesk Gounty is 
affirmed, 


APYLIAREL, 


THOMSON, #.J, and TAYLOR, J. Coneur, 
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APPEAL FROM 
GIRGUIT COURT, 
COCK CCUNTY, 





918 1.A- 830 


MR. JUSTICE O'CONNOR delivered the epinion of the 


court, 


Plaintiff had judgment by confession entored 
against defendants, September 10, 1918, on a written lease 
in the sum of $4076.06, On the 17th of September of the 
same year, defendant moved the court to vacate the judge 
ment and for leave to plead, and in support of the motion 
filed the affidavit of one of the defendants. After heare 
ing the court denied the motion and confirmed the judgment, 
to reverse which defendants prosecute this appeal, The 
only question, therefore, is whether the court erred in 
denying defendants’ motion, 


The lease was dated March let, 1918 and demised 
the presises known as "The House That Jack Built* for a 
period beginning March 1, 1918, until March 31, 1919. It 
provided that the premises were to be occupied solely as 
@ restaurant and cafe and “for the bottling of carbonated 
beverages and not otherwise." There wae a further provision 


——  -"— 


; 
\ 







that the tenants would "in good faith expeditiously make 
_ every effort to obtain a license for the sale of liquors 
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upon the premises herein demised"; that they would circulate 
the necessary petition to obtain the required signatures 

of voters and apply to the board of County Commissionere of 
Geok County for such license; that in the event they were 
unable te secure a license en or before arch 21, 1918 and 
would notify the landlord to this effect, then an option was 
given the tenants to terminate the lease upen giving « write 
ten notice. The affidavit in support ef the motion set up 
that immediately before the execution of the lease and while 
the parties were negotiating for it, it was agreed and under~ 
stood that if for any reason not due to the fault of the tene 
ante, liquor could not be sold on the premises, then the tene 
ante had a right to cancel the lease; that the sole purpose 
ef the tenants in obtaining the property wae to sell liquer 
at retail, without which the place could not be operated at 

a profits; that with this understanding, a provisions was then 
inserted in the lease by the landlord's representative provide 
ing “that in the event that legislation is passed by Governe 
mental, State or Municipal authorities which prohibits the sale 
of malt, vinous, or spirituous liquor on said premises* the 
tenants, at their option, upon thirty days notice could tere 
minate the lease. The affidavit further set up that on August 
14, 1918, the Board of County Commissioners refused to grant 
a license for the sale of liquer through no fault of the ten- 
ants, and that on the same day the tenants served the landlord 
with a written notice of their intention to terminate the 
lease. The affidavit aleo avers thet in the early part of 
April, 1918, they obtained a license from the County Commissiene 
ers ahd paid the annusl fee of $500;00, but that the license 
extended enly to July let; that the tenante were then advised 


that if they desired a license after July 1, they would again 
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have to make application for a license fer the remaining 
part of the year to the Commiesioners; that thie was the 
first knowledge the tenants had of this ruling of the Beard 
of County Commiseioners; that after obtaining the license in 
April, they continued to conduct the cafe and restaurant 
and to sell liquors until July 1; that on or about July 1, 
they obtained the necessary signatures and made application 
te the Comaissioners for a license for the balance of the 
year, and that this vase refused on August 14, 1913; that 

all the rent was paid up to that date, 


It is contended that evidence ef what was said 
and done in the preliminary negotiations, leading te the 
execution of the lease, may be considered in construing 
the lease, for the reason that the lease is ambiguous in 
that the period of time fer which the license was te be 
issued was not mentioned, It is ssid that the affidavit 
in support of the motion to vacate ehowr conclusively that 
“before and at the time the lease was drawn and executed 
the licenee contemplated was ean annual license snd that the 
lessees (defendents) ehould mot be bound by the lease but 
should have the right to caneel it and terminate the 
tenancy if for any reason liquer could not be sold on the 
premises," We think the lease is not susceptible of the 
construction contended for, It is not ambiguous and being 
under seal no parol evidence can be admitted to vary its 

y terms, If defendant wanted the right to terminate the 







lease if for any reason they could not obtain a liquer 
license, they should have incorporated a provision to this 
«effect in the lease, Not having done so, they cannot interes 
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whe 
polate such provision by parol. 


It is next contended that the refusal of the 
County Commissioners te issue the license was "lLegisla- 
tion az contemplated in the lease;” that the act of the 
County Board in refusing to grant the license was "legite 
lation by negation”; that a persen cannot be deprived of 
the right to sell Liquer exeept by legislation. The 
County Board is authorized by statute to issue dramshop 
licenses, par. Sea, sea. 2, ch, 43, Ro, We de not believe 
it ean be said with reason that the refusal of the County 
Board té grant a licenre was legislation within the meane 
of the provision of the lease, 


it ie further urged that during the negotiations 
leading up to the execution ef the lease, there were matere 
ial representations made ae te the income that had been 
derived from the operation ef the restaurant previous to 
éefendants’ tenanay, and that these representations largee 
ly influenced defendants in entering inte the lease. There 
is no contention that defendants did not understand the 
nature of the instrument at the time it was executed, and 
there is ne claim that there was any trick or device or 
substitution of instruments practiced on them at that time, 
in these circumstances such false representations could not 


be shown in an action at law, but resort must be had in 


equity, Jagkeon v. Security Life Ins. de., 23% 111, 161, 


Upen a consideration of the entire record we 
think it was the intention of the parties that defendants 
were to sell liquor on the premises, without which no pro- 
fit could be realized, It is true the lease provides the. 
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premises were to be “occupied solely as a restaurant and 
cafe and for the bottling of carbonated beverages and not 
otherwise*, but in a later prevision it is expressly covene- 
anted and agreed that if defendants failed te seoure a dram. 
shop license on or before March 21, 1918, they could at 
their option terminate the lease, The most, therefore, 
that can be said in any event is that there was a mutual 
mistake in not incorporating a provision to the effect that 
if for any reason and at any time the defendants could not 
secure a dramshop license, the lease might be cancelled, 

A court of law is, however, without jurisdiction to relieve 
such a mistake, Such matters as the correction of a mutual 
mistake in a sealed inatrument con only be availed ef in a 


court of equity. 


The judgment ef the Sirevit Court of Ceek County 
is affirmed, 


AFFIRMED, 


THOMSON, P.J, and TAYLOR, J. coneur, 

















. we 
bue traviwatvaet a aa Yoles bo tgunne® od of wxow i 
son one soqaneved basanodtag Yo aniitted ede wot bre * 5 
~asvoe tinsetgxe ai dh meleivera setel eat tut ,"emlwzedte = 


mth ONBORR ey DOLLAT adnabastob Rs todd ovouaa one botne — 


4 


ta Blume Youd. .SL0L £8 Koto enoTad xe Go pnanedt gore 
a9toteiods ,gaem oct ,eeael, edd etontoned nottqe, sands 
foutum = awe exndd gots oh gneve wae wh biee of nao, dads 
Seii footie ate of soletvorg s anbietoqzeont ton at edegate o 
son bivem afsabsoted on? eals yaw 2a bas nonnes a x0 a 
eiisoans od sighu enaet off oan if qadaneth 6 omen i 
oveilet of natiotbadvat, todd dw ,tevewon gas mal YO saueo A - 
isujum 2 te moltostroo ef? en atetsam ewe etetaln 8 soe 


a wh to boiiave od * nad teoewstenk belase » et wetele 
ad te P1009 
* if ap ae 
v⸗auad doe? Te sted. dtuwsdd ede te ‘oni. a unr tee 


eae 


hats fk Raabe sas hae * 


— D— 

















Ws * 

Stites aie Ae 

bale * ae a N, APs 4 

a wee: Wa — 
ry as 


— i Se Z 4 7 ase vat. i 5 hag 





z ate 
ie ty 
ub 
a 
ot voy 
« 
i 
4 , 
U 47 " wi 












iam 





1G@ « 24975 






PROPLE OF \P4 STATE OF ILLINOIS, f 


BRHGR TO 
GRININAL COURT, 
Sook COUNTY, 


0 9181.A.630 — 


MR. JUBT'GY O'CONNOR delivered the opinion ef the 
aourt, 


Arthur Benedicte Keymond and Haymond Morrieon 
Wiliiame were indicted tegether with Charles Nelmeo, Joseph 
Yreiheit, Jasob Denmnawell, Nick Tesch, and “dward Burlap, 
fer sonepiraay to injure and destroy a lerge number of builde 
ings belonging te certain persene, in which buildings divere 
persone were conducting barber shops. The indictment was 
Bolle pressed an to lolmes and lennewell, Udward Burlap 
Wat never arreated, Josesh Freiheit and Nick Teach were net 
tried, they being uned as witnesses by the People, Gillisame 
and Reymond were tried, They were found guilty and were 
wentenced te be imprisoned for two years in the penitentiary, 
te reverse which thy proseoute this writ of error, 





The reqord digclowes that Kaywond wae President 
end Willinme Secretary ef the Journeyman Barber's Union, The ‘ 
master barbere sleo had ergenisations, fhe Journeymn Barbers 
end the saster barbers had been werking under s written cone 
tract entered inte between the two organizations, which epee 


the hours ef work, conditions, wages, ete, This One 
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tract would expire tay 1, 1918. About Harch, 1914, the 
Journcyman Berbere teck up with the waster barbers the 
question of entering into « new agrewment for the year 
beginning Mey 1, 1918, and several meetings were held 

in an endeavor to reach a saticfactory agreement. The 
Journeyman Barbers had prepared « fore of contract which they 
submitted and requested the Mester Barbere to sign. The point 
in dispute wes the number ef hours of employment, There was 
mo other question in controversy, There wee evidence on bte 
half of the People tending te shew that the defendants, eho 
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acted an reproeventatives of the Journeyman Barber's Union, 
made threats that unlees the contrast was socepted as pree 
sented they would "shove it down their throate,* The partice 
failed to agree. Thereupon the Journeyman Barbere mailed cone 
tracte to the individuals who op«rated barber chops in Chicago, 
and requested that they be signed and returned, The sontracts 
were not signed and on the firet of Hay the Journeyman Berbers 
struck, ismediately a reign of terrer ensued all ever the 
eity. Bricks ana stink bombs were threwn through the windews 1 
of about 146 or 160 barber shepe., It was the theory ef the 
: People that this erie nd ng eof ginee end windows ene dene by the 1 
Girection ana umder the supervision of defenceante fer the pure { 









pore of forcing the Haster Barbers te eign the oontract. It 
was the theory of the defense that they had nothing te de with 
the breeking of the windows and glass» frente of the various 
barber shops, but thet it was dene through end by the Master 
Barbers’ organisations for the purpose ef requiring the owners 
of barber shops te join in an agreement te raise prices and to 
prevent thea from signing the contract submitted by the Journeys 
m aan Barbver'e organization, 
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the evidence shows that shortly efter May 1, 
when the strike wae called, windows were smashed almost 
every night in different parte of the eity until Teeeh, 
Donnawell, Freiheit, end the tee éefentente were arrested 
in the early part of June; that upon their arrest the dee 
predations ast ener censed. Freiheit testified for the 
People that he wae bern in Bungery and had lived in thie 
country about twelve years; thst he wan 2 member ef the 
Journeyman Barbers union and had done some picketing for 
the union in a previous year when there was e eatrike; that 
om the firet of May he wee working for a barber whe went 
out of business, and that he then went on etrike; that he 
ad a conversation shortly after with the defendant Raymond 
whereby he was employed te go out emashing windewe for 
whieh he wae te be paid se euch for every window that was 
mnaehed; that from time to time Raymond gave him the sddreane 
es of shops whose windown wore to be smaghed; that he got 
in teuch with Burlap and Terseh and that they precured a 
Ferd autewobile and along about midnight er in the early 
part of the morning they would drive te the various barber 
shope whose addresves be had received from Raymond and burl 
@ brick through the window, He gave the loomtion ef the 
several shops whose windows they had breken, and described 
their tripe around the sity; that later on they picked up 
Dennawell and he went with thes on several ef their tripe; 
thet after the windows were emarhed, usually the next merne 
ing, he would report to the unien headquarters downtown what 
had been done and would reeeive pay for every window thet hed 
been broken. The sitness alee testified that after « time 
* they otarted te throw stink bombs and for this they received 
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a greater compensation than for merely smashing the windows; 
that they aleo were preparing to manufacture bombs, ond that 


it was agreed by defendants that in case a bomb wan used to 


blew up a barber shop, they would reecive $100,040 from defends 


ante. The evidence further shows that Yreiheit was the only 
one who came in direct contact with defendants, and it ie 
eontended by their counsel that the fitate's case depends ene 
tirely upon the credibility of this witnese, We think this 
is not berne Out by the record. While it is true thet the 
evidences shows that me one came in direct contact with the 
two defendants exeept Freiheit, many other fnete are shown 
hy the evidence that corroborate his testimony, We will not 


dicouce a1] of the testimony of thie nature ae it is too vole 


uminous,. Persona whose barber shop windews were smashed as 
testified to by Preihelt were produced, and they teetified 
to many circumstaners ae to the method that wae pureued by - 
Preiheit and the other persons in the autemobile, Other 
people whe witnessed the depredations, including peliees ofe 
ficersa, who wore guarding some of the sheps, testified te 
many other cireumstances, and upon a censideration of all 
the evidence in the record we think it clear that the wine 
dow smashing, beyond all rearonable doubt, wae done in the 
manner described in Freiheit's testimony, In addition te 
this, the witness Teech whe war indicted, teetified that he 
drove the automobile; thet he took with him in the machine 
Vreiheit and Burlap, ond that the windows were emmched at 
the time and in the manner stated by Freiheit. fhe evidence 
further tende to show that prier to the first of way while 
negotiations wore pending between the two orgenisatione in 


am endeavor te come to an agreement, the defendant Williams 





with the president of one ef the Saster Barbers coune 
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eile, and #tated that while the master barbers had their 
windewse all insured, they could mot insure their heade; 

that Williams qsalled-on the telephone one Silbar, who was 
president of another Master Barbers Council and told him 

that if he attended a mecting of the Hanter Barbere Agseciae 
tion, which was to be held shortly, he better have his monsure 
teken for a coffin; thet Gilbar attended the meeting and shortly 
after having refused to sign the contract, hie windows were 
smashed; that another time the two defendants attended the 
Lawndale Master Barbers Aceociation meeting for a conference; 
that defendants had « numbor of men with them; that the defende 
ant Williems said, *Let's get busy, I've got my wrecking crew 
here*; thet the defendent Raymond and a number of hie aevoclne 
tes appeared at the shop of one Allieta, the letter not heaving 
signed the unies sgreenent, and defendant teak the union card 
which was in Alliota's barber shop anc stated thet he would be 
back, A few days later a stink bomb war thrown through the 
window anc Freiheit terptified that he and his erew did it, 

The evidence aleo tended to show thet the defendant Raymond 

iu March or April, and during the time these negotiations 

were pending, called at a barber shep at 610 North Clark 
street, operated by one fenrlotta, end endeavored by threats 

te wecure Searletta's signature to the contract, and stated 
that if it wne not dene the windews would be smanfied, Shortly 
after the firet of May they were smashed, This wee ene of the 
places that Freiheit testified wae assigned to him, but thet 
when he and his crew went there one evening there were too 
many people in the street so they did net smash the windews, 

A few doyo afterward Freiheit noticed that the windows had been 
broken and he spoke to Williame sbout it, Williams said, “The 
feliows that emanhed thet window were regular guys, they didn't | 
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have cold feet.” About sidnight ef June 4, 1988, Teech 

and Donneawell were arrested on the north side where they 

were intending te throw a bomb inte a barber shep the address 
of whieh had been given them by Freiheit, and whieh the latter 
testified wae civen te him by the defendonts. The evidence 
furthe® tende te show thet the next morning Teseh's wife 
called up Freiheit and told him that her husband had not come 
home and that she thought he wae arrested. Freiheit testice 
fied that he then telechoned Williame ond that the latter 
asked him to come downtewn and see himjy that he got dewntown 
about tightethirty in the worning and told Williams that his 
two pertnere had been arrested. Williams gave Kim the mane 
ane address of their attorney and told hin te eee the atternay, 
Freiheit testified that afterwards he and VYililame went over 
to the attorney's office and that he teld the lawyer that 

he was afraid Donnavell weuld “squeal"; that thereupon the 
attorney prepered o petition for a writ of habese corpus to 
release Donnawell and Tesch, The petiticns were filed, but 
shortly afterward they learned that Dennawell had confessed 
end nothing further wae done, The next night Freiheit went 
out to Tesch'e house sbout nine o'clock where he wae arrested, 
He was taken to the police station and afterward te the State's 
Attorneyn office, and he teetified that he denied all knowledge 
of the suashing of the windows for several hours but that eomee 
one in the States Attorney's office slapped him in the face 
several times and then he told all about it. The evidence 
alse tends to show Freiheit after he went on strike, wan ene 
titled to strike benefits ef $7.00 per week, and he testified 
that he had drawn nothing because he wae getting paid for 
emashing windows, lUvidence was alee introduced en behalf 

_  @f the People showing that between 140 and 160 windows or 
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gilees fronts of barber shops were breken, in various partes 

of the city fran the first of May until the defendants were 
arrested, and in ench of these eneer tho ownore of the barber 
ehope had refused te sign the agreement, Theres vem aleo e@evie 
dence introduced by the State that barber sheps in the vicine 
ity ef these ehose windows had been sumphed were not molested, 
and thet at the time the owners of cuch unmolested ahepe hed 
signed the contract with the Journsyman's Agno ciation. 


The two defendants took the stand and denied in 
fote any acts of depredation; that they had anything te do 
with the swashing of the windews; that they wade eny threats, 
and denied having any connection with Freiheit and the payment 
of any money to him, They intredueced evidence tending to show 
that the witness Preiheit was an enemy of Williame on aceount 


2 
4 


of sone former trouble in the organization and they preduced 
@ letter written by Williams and sent to members of the organe 
isation denouncing Freiheit, This was several senthes before 
the negotiations were taken up between the two organizations, 
The defense aleo produced witnesses whe teetified thet they 
operated barber shops and sltheugh they had cigned the agreee 
ment with the Journeyman's union, their windows were aftere 
werds smashed, 


| 
| 
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Defemiunte contend that there wos prejudielal error 
in the admission of evidence om behalf ef the People; that 
witnesses were permitted te testify over defendents'! objection 
te a convervation between the defendant Williase and another 
out of the presence of the defendant Raymond after the arrest 
of Freiheit end Teseh ané which wae after the termination ef the 

alleged conspiragy, The witness Mallvaine testified that he 
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had a gonvereation with Williame after the arrest of Freiheit 
and Tesch in which Williams etated that the Kaeter Barbers 
eculd insure their windows but not their heads and thet the 
Tight was not yet over, We think it cannot be said that the 
conspiracy had been terminated at that time, Complaint isa 
also made that thie witness was permitted to testify ever 
ebjeotion that a committer of the Yanter Barbers called upon 
the State's Attorney during the strike; that the Naeter Dare 
vere were getting up a fund to fight the strike; thet the 
“ gourt pernitted the witness to testify te the amount of money 
the Muster Barbere bad opllected and the puryese for which it 
wae spent and thet it wee aleo errer to allow in evidence the 
Master Barber books of account, This witness testified on 
erorseexnuination that the Kaeter Barbers had Levied an seneete 
ment of $5.00 per chair for a defenve fund in xenisting the 
strike, Defendente’ counsel intiunted that they had raised 
a fund of $50,C0C te hire lawyers, sto. The witness tentle 
fied that they had collected $7,363, and on reedirect exeainae 
tion said that the purpose of this was that they always had 
trouble in former striker and thay aseumed they would have rome 











trouble thie time, The witness testified thet meme of the money 
Was epont to pay anybedy for smashing windows but testified 

ae te what it was epont for, On ereameexamination he stated that 
he had-used some of the money te pay “shaky” bille, ond the 
defense sought to intimate that these were erceoked bille rene 
deres for the smashing ef windows at the request of the Master 
Barbers Association, Te counteract this effect, the books 

of the Master Barbers Anneciation were put in evidenos. In 
these ciroumetonces we think thut nothing wae done to unjuste 
AW prejudice the defeninnts, One ef th: items of disbursenent 

, gd sped hoepitel bill for Joe Gengerman, The State's — aa 
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Atternoy asked, “G. Who is Joe imngermany Was he a member 
ef your organization, thet is what I went te know? and over 
@bjection the witmese anewered, *A, Jee Sangergam war Vice 
President ef the Herth Gide Master Barbers Asvociation and had 
been shot." Defendante contend thit thie wee hareful and pree 
judicial te thes; that there wae oo charge that any of the 
aefendants shot Sangerman, or that the ahooting wae the subjecte 
matter of the conspiracy, Thin anewer was net responsive and 
whould have been stricken cut but no motion wae made, Om a 
prior day this sane vitnesse had tentifiee to « converreation 
in which it wae brought out that Sangerman had been shot, 

Ae the resord etonds, we think no complaint ean be made, 


People's exhibit 22 ic alee complained cf. Wei ther 
thie nor any other exhibit is abstracted. Jt appears from 
the brief to have been « statement showing to whom the severe 
ol gums were paid by the Master Barbers Association, Thies 
exhibit woe introduced for the purpose of showing that none 
eof this money was expended for any unlewful purport, Complaint 

4 is alee made to the admiesion in evidence, over ebjection, . 
of the tentimeny ef « witness to « conversation and occurrence 
that took glace in March which defendcante content wae before 
the conepiragy charged in the indlotwent; that the evidence 
in the resord establichee the conspiracy carly in May, and, 
therefore, thie teetinony wae prejudicicl and should have 
been ruled out. We think thin is « misapprehension. The 
indictment charges that the oonepiraay wae entered inte en 

the loth day of May, 1918, This date, of course, in not 
eontrolling, and it was permissible to show that the sonepire 
= «BEY Was fermeé any time within eighteen months prier to the 
M return of the indictment, LA v. Zosndexter, 243 111, 63; 










| 














ale i? fri 


qettom « of sae tumenoguat oot. had bern of* besten omeen th 
teve bas tend ot tuow f tote an tai? oateahaayts wor tM ihe 
| oth! een angri? yeti ost A⸗* bewevenn vans be vas nedtcote uk 
fF ast baa aettetvenad exedunt sefask eban Soret eek * ner baoet 
— Sen LViwtat wie ahid Jat? bmesane atavbaviet ese “* 
f to wea dad? equeds on say oundd seat yaoste * 
* —X eat eae —B en? tieeid x0 —8— Sects * 
or evdanoques son eow THrunes eint vesatiaenae * — J 
—E⏑—,,, toa see ‘wee bude weed ovat ‘stivete ' J 
molignaeves a of baltigoe? newt amend ke ona winds ath 4 ve Te 
bode need Bal namxegnat edd sue td goed aon — haw i | ies 


teen Fon 
othns ad nad ) tates oe Vekde ow sane ee Ras “5 ro By 















ial ey ae 

















4guldio% 25 bawiazenop 49.40 ae 43 @hdudee | —E 5* aay 
sesh oteeeyy Mh badeeteda od iddexe rat oe — toa 
where wl aciw OF galweda dss ate, ad aittidint canta toked 
28S) amok dadeoeeA etedied shank ackt et hay — 
9 Mee tede _eiwate 16 ep egrig ols ea aeeiorsad ———— 
2299q%NG fateedas Yr 16? Rabe gts saw cents a ae 
 telicalde w0s yeonebive mh sedeadetw ont ver ehek eli ed 
® nese hehe aahtexwo rien a o aetmtiw w cial 2 mei 
| erwted, ase Suat.non waeehnekekr op dw dotell rt 's of | 
 Howmblen Ode Jed ooeete loeb ad a2 & sort Le 
a eee ee saat date mah 
Fined hveda Rew dete thabere — 
ent .telenmlene gander a ab oat mattis oF 
BD ose, heaeenn aie YRethameon ott taht. J 

som #2 ,eekwer 3a, cota wate: sates eee ney 





















olive 


Dreyer v¥. People, 176 Ill, S96, Mercover, we think the 
@Videnee was competent ac there ie in the resord evidence 
that tende te show that from the beginning of the negotine 
tions which wae senetime during the month of March, threats 
were sade by the defendants that there would be trouble in 
ease the agreenent sulmitted by the Journeyman Sarbers Union 
was not entered inte ty the Master Barbers organization, 
Further complaint ie sade that witnesses were permitted te 
teetify, over objection, to windows being samshed, ae it 
appeared that what they said wan clearly heareay. We think 
there wee error in some of the matters in this regerd, bat it 
wae not geriewus ae eubsequently the ownere of theee shope 
testified ae te the time and mammer in whieh their windows 
were sunmhed, We have exwalned the other complaint of dee 
fendante ae to the adwiesion ef eviden se and axe of the opine 
ion that theerrore, if any, are not of euch ansture an would 
warrant @ reversal of the judgment. | ( 


it de next contended that the court erred in ree 

fusing te admit proper evidence on behalf of defendants 

in thet the sourt prejudicially limited defendants in the 
| crenteexanination of the witnesses, Boek, Mollvaine, Fanelli, 
Beutel, Seutech, and Meheles, ‘he objections te nest of the 
questions asked was made on the ground thet the questions were 
) not proper erose-eexamination, and we think the objections were 
J well wade, Morrie Schachet and iiike Nathanson were called as 
witnesses for the defendant, Sehachet testified that there wes 
a bomb exploded im Hic shop breaking the glees and the partie 
tion; that he had » donverention with the eeeretary of the 
* Lawndale Waster Barbers Association, He was not permitted to 
gave this conversation, Hathaneon testified fer defendonts 
1 wae not permitted te testify te a conversation 
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he head with the seeretary of the Lawndale Master Barbers 
Aseociation, This ruling wae clearly right. Yhise seoretary 
Wom not o witness in the once, smd, Of courree, anything 

he might have said in convergation with the two wi tnesves 
would be clearly heareny. One Gue Spagat testified that he 
ren « barber shop and signed the union agreement, Afterwards 
he testified that he wee called up several times on the telee 
phone by a representative of the Hester Sarbere Association 
and sometime subsequent te that his windews were smashed; that 
he received a comounication from the Maeter Barbers Acrociae 
tien mek dng, him te send bask to the umion the contract which 
he bad signed. The court permitied the evidence of thin wite 
newpe to etand se to such matters ae tock place at the meeting 
of the neter Barbers Association, but struck eut hic testie 
mony an te what teck plaee in a convereetion he head euteide 
of the hall, We think there way no errer bere, 


it ie next sentended that the court erred in ree 
fusing inetrustions 27, 2932%4an¢ 26, By inetruction 27 
defendant sought to tell the jury that correberation of one 
accomplice by the testimony of another accomplice is not 












@ugh corroboration as the law requires; that the jury sust 
, seek corroboration outside of the testimeny of accomplice, 
Thies inetruection wee wrong ae under the lew of this State and 
ae defined in the inetructione given by the court, a person 
may be convicted en the uncorroberated teetimony of an acoom 
plice, Inetruction 29 wee to the effect thet an individusl 
juror ought not compromise any wellefounded doubt ef the guilt 
ef the defendants that he might entertain with his feliewe 
jurors. It in argued that this instruction wan necessary by 
reasen of the fact that the court gave for the people an ine 
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etruction which said that it wee the duty ef the jury te 
arrive at a true verdict frem the law and the evidener, and 
the duty of ench juror in his deliberntione te give careful 
eonsideration to the views of hie fellowejurers; that it 
should be the part of all the jurere to arrive at 2 common 
and righteous cemclusion, ang to that end each jurer should 
deliberate to arrive at a true verdict. Ye think beth ef 
thease inetructions should have been refused, inetruction 
29 would tend te encourage a disegreement ef the jury, and has 
been condemned in people v. Le Morte, 289 111. 11, By ine 
etruction 32 it was seuht to tell the jury thet theee whe 
teil hed ao legal right to organize a union and te select 
representatives to improve their working eonditione, end te 
@mploy ell lawful means to bring about that end; thet the low 
éid not lock with disfavor upon those whose part it is to 
Clevate the moral and physical well-being ¢f those who toil, 
and if the jury could reasonably under the evidence resongile 
the conduct of the defendents with « lawful end innevent purpose, | 
it was their duty to do oo, It ds akgued that thie wae @ core 
rect statement of the iaw, applicable te the ose, and that it 
should have been given for the reson that the court gave, on f 
behalf of the People, instruction 7 which teld the jury that 
Organized labor was not on trial, nor was the right to organe 
ise or to strike an issue in the case, That instruction weant 
that they hod the right te erganize to defond their intereste, 
but that they did not have the right te vielate the law; that 
men ef an organisation owed the same obedience to law as other 
persons, We think that instruction 7 wae eufficient and that 
it was not necessary te give instruction 32. Hefueed inetruce — 
tion 34 sought to tell the jury that whether each defendunt wae 
4 mmer OF the conepiracy must be proved alone by the acts and : 
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declarations of such defendant, when such acte and declara- 

tiene were considered in the light of alli ef the evidence. 

That thie instruction was clearly wrong ie apperent. ee 

fused instruction 26 wae to the effeot that if the jury 

found from the evidence that all the alleged orimineting 
cirounstanees relied upon fer conviction would apply te 

other pereens as well ae te the defendants, or if they 

were reconailable “with any certain hypethesis other then 

that ef defendante’ guilt", or if they did not satiefy the 

minds of the jury beyond « reasonable doubt ef defendants! 

guilt, the verdict should be not guilty, It is sid this 

is @ cerrect statenent of the law, and in view of instruction 

R3 given for the People which refined circumstantial evidence, 
eheuld have been given, We think this inetruction war propere 

hy refused for the reason thet there war evidence tending te 

show defendante’ guilt that could not properly apply to any 

other persons than defendants, There was evidense to the efe 

fect that defendants stated thet if the wntract was not ome 
tered inte between the two organizations, they would break 
heade and windows, This, Of courses, could not apply te 
any persone ether than defendants, and the instruction wae, 


) therefore, misleading and properly refured, y 
| y 
Complaint fe aleo made te the giving of inetruce 
tions on bebalf of the People. twentyeaix instructions were 
given for the People and twentyefour ot the instance of dew 


fendante, a great meny more than was acceseary, It io urged 
thet the firet seven instructions were all abetract proposie 
tione of law; thet some of them were correct statements of 







the law and some were mot; that some were connected with 
* subjectematter ef the indictment and that seme were not 
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60 connected, it iv true that they were abstract proposie 
tions of law but it ie oot pointed cut which were incorrect, 
nor which were not applicable to the case. It is, therefore, 
unneceseary to eay anything further on thie point. It is 

aleo gaid that the secend and third instructions were wrong 
becouse there wae n@ evidense that ¢lther of the defendants 
broke any of the windewes in question, Thin, of ceurme, is 
wumneceovary. The gist of the sharge ie the unlawful agreement, 
end evidense of overt acts is relevant as tending te eotablish 
the sonepiracy, There in no merit to the point, Complaint 

is next made thet the court gave too many instructions for the 
Peeple defining rearonable devbt, The sight instructions 
glaimed to violate thie rule are pointed out. Yhie complaint 
is not borne out by the reaord, he court gave for the people 
feur inetrusctions defining reasonable deubt, wie: 12, 15, 15, 
and 16, Gounsel for the People contend that there were four 
instructions given for éefendants defining reasonable doubt, 
This statement ie net berne cut by the reewrd, The court gave 
but two, vies Vand 8. A number of instructions advised the 
jury whet they should de in case thoy ahould or should not 
have @ reasonable doubt ae te the guilt or innocence of defend 
ants, but they did not define reneonable doubt, The Supreme 
Geurt hae often condemned the giving of menerous instructions 
éefining reasonable devkt. But even in gudh cagee the judge 
ment will not be reversed, and the question becomes of Little 
importance if the series of inetructions fully and fairly 
present the law. People ¥. Hooee, 293 ili. #81; Beovle v. 


Beott, 284 111, 465; Beople ve Geheazek, 286 111, 157; People 
Ve Silver, 296 111, 496. Although the court g we more inetruge 


tions on the quertion of reasogable doubt, than wae proper, 


ss they dig not in our opinion, prejudice the defendents, Come 
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plaint ic made te the giving eof instruction 9. That ine 
etruction told the jury that if they believed beyond a 
rearonable deubt, thet dofendente were gulity as charged, 
then it wae no concern of the jury's whether other persons 
not connected with defendants were aleo engaged in committing 
malicious misehief, It ia sald the effeat of thie inetruce 
tion was te tell the jury that the wrongful acte testified 
to by the witnesses were the ecte of the defenmients; that 
140 to 160 windowr were smashed, while only a very few of 
thie number were smashed by Prelheit and his orew, We think 
this inetruction was preper, for under the evidence the 
defoniants sought te show that windews were awashed by parties 
ether than defendentsa, it is aleo argued that there wae errer 
in giving instructions 17 and 22, Instruction i? told the 
jury that in considering their verdict they should take inte 
eonsideration their common experience ae men and apply it to 
the facts in the ease, By instruction 22 the jury were told 
the defendants had » right te testify in their own behalf, 
but that the jury hed a right te take inte consideration the 
fact that they were interested in the outoome of the case, 

We think there wes nothing wrong with these inet ructions, 


Complaint is ale made that the court permitted 
witnesees to testify whoee names were aot on the indi ctment; 
and to the remarks made by the court, and te theremorke and 
argweent ef the State's Attorney te the jury, The names of 
come of the witnesses wore Aunded to counsel for defendants 
only « short time before the witnesses were ¢olled te the 
stand, It wae explained that as te some ft was an oversight, 
and as to others thet the names of euch witneraree had just 
been learned, Upon a consideration ef this matter we think 


‘at wae entirely discretionary with the court, and that under 
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ali the clroumetancens the dincretion wes not ebused. The 

only remark of the court which we geonsider of any seriousness 
was made when the defendant, Raymond, wae on the etand under 
eresseexanination. On direct examination he testified that he 
went to the barber shop ef one Searlotta at 610 North Clark 
street in an endeaver to have the Journeyman Union's contract 
@igned, Prior to thie vieit it appeared that the other dee 
fendent, Billiams, had mailed a copy ef the antract te the 
owners of several barber shepe in the alty for their signse 
tures, andi thet Searlotta had torn hie up ond returned it, 

At the time of thie visit there was an argument between Raye 
mond and Scarletta and Ucerlottea refused to sign the agreement, 
Raymond teetified that he took the union onrd cut of the wine 
dew and thet the union men Whe wan employed in the shop walked 
eut, There wan testimony on behalf of defemients that when 
the copy of the contract was mailed beck it was tern and some 
ebsecene language written on the back of it, and the subject 


of this entered into the quarrel, The State produced « scopy | 
of thie contract which tnd been torn and which they had Obe 
tained from defondanto’ headquarters downtewmm, on the back ; 


of which nothing wae written, On cresceexamination the States = 
Attorney asked, "G, De you know how that sontract oune te be in ; 
the union headquarters? A, I haven't the slightest idea," r 
The witness had teetified that the mmiling ef these contracts ; 
wae done by Williams the other defendant, and that be did not 
know the detaile of it, The erese-examination preceeded: "Q. 
Ae @ matter of faat thet is the envelope in which thin matter 
came back from Searletta? The court; To whom? The State's 

Attorney: Fron Searletta to ur, Williame in union headquarters. — 


Ae i sm not answering Mr, Williams’ question, I seen it like 
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that, and have nothing at all to «- The State's attorney; 

if the Geurt please, I aa inoieting upon an enerer, Er, 
Cruice: anifestly the witness canmet anewer, The Courts 
Manifestiy the witaeer ic evasive.” Te thir there was on 
execption, The croe#eexeaination proceeded and after the 
State's Attorney war through e the court: “Was there more 
then one copy sent te Searlotta? A, Yes, Yeur joner, 

The Court; Let me ask you another question, A, Yee, Your 
Homer, The Court; You went Gut there about the 1éth or 
15th of April? A. Yee, The Court; Amd had the contract? 
Ae Yee, The Gourt; At thet time he had w unicn card? A. 
Yes eir, and the contract, The Court: How long wos he 
entitled to that oard? A. Until the first ef May. G Tou 
teck it up en the 14th of April? A, Yes, The Court; Why? 
A. He broke the conditions, The Court; What were the cone 
ditions? A. He would not pay money to the men who hed it 
coming, The Court; Bidn’t you tell us « minute age that 
you took it becnuse of the conversation you had with him 
and he threatened you?* fe thie an ebjeection and «xeeption 
were taken, We think the court should mot huve made the 
vomark quoted or oresseexmined the defendant as the jury 
were apt to give undue weight te what the court seid, and 
wert thie a close ease the error might be serious, but it is 
not every error that will warrant o reversal, Wheres, upon 
& conesidsration of the entire record, it appears that defende 
antes were proven guilty beyond a reasonable doubt, the judge 
gent will net be revereed eo that a better record might be 
Made.on e new trial, Peophe ve. Halpin, 276 114. 563, it 
appears from the evidence thet defendants were proven guilty 


a “beyond @ll reasonable doubt, therefore, the judgment will net 
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he disturbed, 





Complaint io mide thet the S@tatete Attorney 
made improper remarke to the jury. We have considered 
this carefully, and while some of the remarke might not 
have been warranted, we think in view of what we have 
just soid that we would mot be justified in helding the 
arguaent seriously prejudicial, 





The judgment ef the Criminal Geurt of Seok County 
is affirmed. 


APPIRMED. 


THomsON, P.d. and TAY, J, Coneour. 
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ANY, a corporation, ) 


APPEAL FROM 
MUMICIPAL COURT 
OF CHICAGO, 


9181.4. 631 


MR. JUSTICE O'CONNOR delivered the epinion ef 
the court, | 


Plaintiff brought suit against defendant te recover 
$129.62 for labor ond materials, There was a finding and 
judgment in plaintiff's favor for the amount of its claim, te 
reverse which defendant preseeutes this appeal, 


It appears from the record that plaintiff operated 
& machine and die ehop and was employed by defendant to de 
some “machine work and to furnish such material as was nece 
eseary". Plaintiff did the work and furnished some amall 
amount ef materinl for whi ch it presented ite bill. Defende 
ant refused to pay claiming that plaintiff charged fer teo 
many hours labor - 143 hours and this, defendant claims, 
was entirely too much. There is no dispute as te the price 


| 
| ; 









per hour mor ae to the few dollars that were spent by plaine 
tiff for material. 


Defendant contends the judgment should be reversed 
for the reason that defendant by ite affidavit of merits put 
in issue the corporate existence of plaintiff, and that plaine 





no attempt to prove that it was a corporation, The 
—* 4 
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abstract of recerd gives us no information. it is as follows: 

*Plaintiff's etatement of claim,” 

*Summons", 

“appearance of defendant. * 

“Affidavit of Merits." 

“Bill of Particulars of setecff,* 

"Finding and judgment, motion for 

new trial and arrest of judgment.” 
With this abstract we might affirm the judgment without further 
considsration, but we prefer t¢ pass upon every case, if posse 
ible, upon ite merits, Ye have, therefore, looked into the 
reeord. In defendant's affidavit of meriis it appears, "that 
in accordance with the eertified list of corporations as come 
piled by the Secretary of State of Illinois, plaintiff ie not 
and was not a corporation authorized to de business under the 
lawe of the State of Illinois." This is far from averring that 
plaintiff is net s corporation. The most that can be said of 
it is that the certified list of corporations compiled by the 
Secretary of State does not contain the name of plaintiff, 
It is manifestly insufficient to raise the question of plaine 


tiff's corporate existence, 


the principal contention in the case is that plaine 
tiff did net prove that it had rendered 143 hours’ services, 
The evidence discloses that plaintiff had abeut thirty or 
forty men in its employ; that at the close of each day the 
men would make cut a time slip showing the number of hours 
they had worked on the job; that these slipe were ©.K.'d by 
the foreman of the shep and the next morning they were entere 
ed in a book of account. The slips were apparently thrown 
away after the entries were made, they being of ne further 
use, Witnesses testified to this method of making the ene 
tries in the book which wae before the court, and that they 
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whe 


were correct, and further one of the witmesees testified that 
he would ge through the shop while tie men were working and 
knew that the werk was being done, This, we think, was all 
that was necessary to be shown to admit the account in evie 
dence, There was other testimony te the effect that the 
bill was presented te defendants, checked ever, and peyment 
promised, Although this was denied by the witnesses for 
defendant, the court saw and heard the witnesses, and upen 

a consideration of the record we cannot say that the finding 


was not warranted by the evidence, 


The judgment of the Municipal Court of Chicage 
ie affirmed, 


4 AFPIRED, 


THCHBCH, PR J. and TAYLOR, J. Cenecur, 
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FREBERIOK PEA 
j , Appellee, 






PPEAL FROM 
Vo MUNICIPAL COURT 


OF CHICAGO, 
VITA A. FORLANO, 


913 A. 638 


BAR, JUSTICE O'SOWNOR delivered the opinion of 
the court. 


Plaintiff as endorsee of a check for 6100, 00 
brought suit against defendant, the maker of the check. 
There wae a finding and judgment in hie faver fer the 
amount of his claim, te reverse which defensant prose cutes 
this appeal, The eheck was as follows; 

"The Atlas Exchange National Bank ef Chi cage. 

Chi sage, Rov. 106, 1918, 
No. 164. 
Pay to the order of Mr, Vineetorio (§100, 00) 
Gne Hundred Dollars, 
Vita Forlene. 
Indoreed; Pay Frederick Peake. 
ur, Bw. Vineetorio, 
B. Vineeterio.*® 
The affidavit of defense set up that the check was not trante 
ferred by the payee to plaintiff *in manner and form as pree 
| vided by lew*; that plaintiff was net a bona fide holder 


for value without notice; that there was « failure of considere 








ation and fraud on the part of the payee; that plaintiff, at 
the time he received the check, was attorney and confidential 
adviser ef the payee and had full knowledge of the defense 

_ defendant had against the payee, 
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Plaintiff teetified that he was an attorney at law 
and had practiced his profession for many years and that he 
had done seme little work for the payeeof the cheek, Vincee 
torio, and that the latter owed plaintiff $700.00 or $800. 00; 
that as part payment on account of this the payee, Vinecetorio, 
endorsed the check as above quoted and delivered it to plaine 
tiff; that plaintiff gave Vineetorio a reesipt for 106,00 
and eredit for that amount on the indebtedness; that plaine 
tiff was not at the time of recciving the check attorney in 
‘any manner for Vineetorio, The defendant sought to prove 
that she had a defence against the payee of the check and 
seme evidence to this effect was put in ever objection. This 
defense was not available ar against plaintiff, who the evie 
dence showed wee a bons fide holder for value. Dbefendant 
argues that the check was net properly endoreed in that the 


payee named ie "Hr. Vincsetoric* while the endorsement is by 
"ur, EB. Vincetorie.* Plaintif’ testified that they were one 
and the same person, Therefere, the objection is frivolous 
and without merit. 


The judgment of the Municipal Court of Chi cage 
is affirmed, 


AFFIAUED. 


THOMSOS, F. J. and TAYLOH, J, Concur, 
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In the tter of the Petition of 
HENRY CORSTER, arrested at the 
suit of RARE LAWRENCE, 


nn 


Appeal from 
County Court, 


Cock County. 


MR, JUSTICE O'CONNOR delivered the opinion of 
the court. 

By this appesl Henry Coester seeks to reverse a 
judgment of the County Court of Cook County dismissing his 
petition, which he filed under the Insolvent Debtorat Act, 
and remanding him to the custedy of the Sheriff, 

The record discloses that in June, 1814, Frank Lawrence 
recovered a judgment on the verdict of a jury againet Frederick 
Coester and the appellant, Henry Coester, in an action of 
trespass on the case, The judgment remaining unpaid, a 
oupiag ad satisfaciendum “as issued and appellant was taken 
inte custody November 13, 1818. He eave bond for his ap- 
pearance and the cause was set for November 20, 1918, and was 
on that date continued to November 37, 1918, when 1+ was heard, 
The court found that malics wae the cist of the action in 
which the judgment wag recovered in the Cirouit Court, die 
missed the petition and remanded appellant to the custedy of 
the Sheriff, The bill of exceptions contains only the 
declaration, plea, instructions, the verdict of the jury in 
the Circuit Court action, and the writ of capiag together 
With the endorsements of the Sheriff and of the Clerk of the 


* County Court thereon. There also appeare an assignent of | 


8 which was, inadvertently no doubt, inserted in the 
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bill of exceptions, but even the se-culled bill of exceptions 
dees not show that any of these documents were offered or 
reesived in evidence, but for the purpese of this case we 
shall assumes that they were so offered and received, The 
bill ef exceptions does not indicate in any *ay that thie 
a9 all ef the evidence heard or received at the trial, 
Counsel first contends that the judgment of the 
County Court wae wrong and that it should be reversed for the 
feason that the judgment rendered in the Circuit Court was 
@ joint judgment against two defendants, Frederick Coester 
and appellant; that the Sapiag directed the Sheriff to take 
both defendante into custody, and since appellant was the 
only one so taken he wag deprived ef certain of hie legal 
fights, Seeause if beth judgment debtors had been taken 
under the gapiag, the ether might have paid the judgment; 
that since thia was not done the arrest of appellant wag ire 
regular and the County Court shovld have discharged his, 
Clearly there io no merit in thie eentention. The judgment 
Was a unit and could be satiafied as to either or beth of 
the defendants. Further complaint ia made that the record 
fails to show that the judgment creditor advanced te the 


Sherif? or keeper of the jail any fees for receiving defendant, 


or his beard for one week as provided by See. 32, Ch. 72, 
R.S., and that the failure to make euch advances is shown by 
the fact that there is no endorsement on the writ showing 
any payment as required by the above statute, Appellee, 
however, contends that appellant was never incarcerated for 
the reagon that immediately upon his arrest he gave bend and, 
therefore, it “as unnecessary te sdvance any money to the 


_ Sheriff or keeper of the jail. We think this contention is 


% borne out by the record, The Sheriff certified in his 
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return of the writ that he arrested the bedy of the within 
named Henry Coester, and he having failed to pay the amount, 
*I committed him to the debters' department of the common 
jail of my County.* But we think from the fact that there is 
no endorsement on the writ showing any payment of fees or 
board that it does not follow that euch moneys were not ade 
vanced by the oreditor. The bill of excentions does not 
purport to contain all of the evidences and we must ascume, 
therefors, that there was sufficient evidence to *arrant the 
finding of the court in this particular, Since malice was 
the gist of the action in "hich the judgment was recovered, 
it follows that appellant was net entitied to his discharge, 
In Re Murphy, 109 Til, 31, In Re Mullin, 118 Tli, 551, 
In the Matter of 207 111. App. 459. 
The judgment of the County Court of Cook 

County ie affirmed, : 

AYPIRNED, 


THOMSON, Pode and TAYLOR, J. concur, 
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R. BURT & COMPANY, 


Flaintiff in krror, 
ERROK TO 


WUNICIFAL COURT 
OF CHICAGO, 


UR. JUSTICE TAYLOR delivered the opinion of 
the court. 


Om July 31, 1918, the plaintiff brought suit for 
the sum of $100,600 upon a written centract of employment. 
The cause wae tried witheut a jury and on October 8, 1918, 
judgment was entered for the defendant, hie appeal is 
therefrom, 


The plaintiff. entered into a written contract 
whereby the defendant’ was exmloyed as an auditer at $30.00 
a week, It was provided in that contract that the employe 
ment Of the defendsnt by the plaintiff wee from week to 
week and that the enployment might be terminated at the 
option of either at the ond of any week providing the one 









desiring to terminate should give to the other two days notice. 


The important part ef the contract is a prevision 
whereby the defendant restricted himeelf not to solicit the 
work of or do work for certain customers of the plaintiff 
for the pericd of three years from the termination of his 
employment by the plaintiff, ‘he provision is ae follows; 


| 


"The party of the first part promises and 
ees that he will not solicit either for hime 
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melf, or for any other persen or persons, corpor- 
ation er corporations, the auditing business of 
amy Of the clients or concerns for whom said party 
of the second part may have done work within ene 
year next preceding the date hereof, or for whom 
he may now be doing work, or for whom snid sece 
ond party may do work during the time of the ome 
ployment provided for herein, or for whom raid 
g@dond party may be doing Werk for at the time 

ef the termanation ef said employment for a pere 
ied of three (3) years subsequent to the date of 
the termination of said empleyment; the party of 
the firet part further promises and agrees that 

he will not do auditing work for any of the cali- 
ents or concerns desi ted ae aforesaid, during 
gaid period ef three (3) years subsequent te the 
termination of said employment, and that he will 
not interfere in any manner whatsoever with the 
relations between said second party and said clip 
ents or concerns designated as aforesaid, during 
the said period ef three years subsequent to the 
termination of said empleyment, In the event said 
party of the firet part vidlates the provision in 
this paragraph contained, then, it is agreed by 
and between the parties herete that said second 
party will have sustained damages by reason of 
such vielation or violations, to the extent of 
One Hundred Bellare (106,60) fer each elient or 
eoneern designated ae aforesaid, whese auditing 
business shall have been sclicited by the party 
of the first part, One Mundred Dollare (#100, 00) 
fer each client or concern designated eas aforesaid, 
for whom said party shell have done auditing work, 
and One Nundred Dollare (#100,C0) for each client 
or concern designated as aferenaid, whoee relations 
with the party ef the second part shall heve been 
interfered with; that said sum in each instance is 
hereby agreed upon and fixed ar liquidated damage 
or damages, and not as a penalty, and that the 
party of the second part may recover said sun or 
suns, Gr aggregate thereof, from the first party 
in any proper action instituted therefor in any case 
or cases of viclation ef said provisions of this 
agreement in thie respect, 


It is further agraed by and between the 
parties hereto that if the party of the firet part 
eeolicits the auditing businens of, or does audite 
ing work fer, or interferes with the second party's 
relations with any person, persons, corporation or 
corporations designated herein ae *elients er con- 
cerne” and dees not know then to be such, then in 
that event the previcions herein in that respect 
Sali net be viclated, provided, however, that if 
the party of the first part in reason ought to have 
known them te be such, then he shell be charged with 
euch knowl edge, 


The party of the firet part further pro- 
mises and agrees that in the event the employment 
provided for herein ie terminated at his eption, se 
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hereinafter provided, he will net enter inte 
any contract of employment with any person or 
gorporation wherein and whereby he undertaker 

te continue the performance of any particular 
picoe of bookkeeping or systematizing service 
which he began for exid persen or corporation 
as the employe of the party of the second part." 

The evidence of the defendant, who wae culled as a 
witnese on behalf of the plaintiff, under Sea, 35 is te the 
following effect; That he was a public «coountant; that he 
worked for himeelf as well as for others; that he entered 
the employment of the plaintiff abcut January 14, 1918, an 
an auditor and received ae ecmpensation $30.00 a weeks that 
he was paid all that wae due him in full under the contract 
up to the time he left; thet while he wan employed by the 
plaintiff the latter would derignete to him the places to 
which he should ge and work; that he worked at half a deze 
en different places as the representative of the plaintiff; 
that in the gourse ef that time he worked for a week to ten 
days in arch, 1918, fer a concern by the name of the Gregg 
Publishing Company of 623 Seuth Yabaeh avenue ac the repree 
sentative of the plaintiff; that since his employment tere 
minated with the plaintiff he hae dene work for the Gregg 
Publishing Company; that when he did work for the Grege 
Publishing Company as an empleyee of the plaintiff he did 
auditing work; that after his expleyment was terminated with 
the plaintiff he worked for the Gregg Publishing Company from 
May 27 to June 15, 1913, doing auditing work; that the work 
he did for the Gregg Publishing Company when an employee ef 
; the pleintiff end which he did fer that company subsequently 
Wee systematizing; that the work he did there the firet time 
and the second time “was beth work to be done by auditors.” 








The evidence of Melvin, for the plaintiff, wae to 
(effect that he wae chief accountant for the plaintiff and 
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that the nature ef the plaintiff's business is certified 
publie accountants! suditing work, aystematizing snd pree 
paring income tax reports and the like; that the last werk 
that the defendant did for the plaintiff was sbout April 

15, 1918; that om April 13, 1918, he had @ talk with the 
defendant in which he reminded the latter that he had teld 
him the plaintiff would keep him at work in the city an 

leng ae he could on city engagements because of the ille 

ness of the defendant's wife; that the plaintiff would 

try to keep him at work in town; that the defen vant said 

that was perfectly satisfactory; thet on the l3th he teld 
the defendant that the city work was practically at an end; 
thet he told him he would pay him up te Monday evening, the 
15th, At the clese of the plaintiff's evidence, the defende 
ant moved that the court find the ineues for the defendant. 
The plaintiff then submitted to the court the fellowing 
finding of fact « which the court held « *The curt finde that 
the employment by the defendant ef the plaintiff was terminate 
ed at the cption of the plaintiff after giving to the defende 


ant due notice of his option to so terminate the same," 


The plaintiff then submitted twe prepositions of 
law «- which the court refused to held « as follows; 


“1, If it appearre to the court frem the evi-e 
gence that on January 14, 1915, the plaintiff and 
the defendant herein executed and delivered one to 
the other, the instrument referred te in the plaine 
tiff's statement of claim herein, then the court 
holds as the lew applicable to the case that said 
instrument thereupen became and wae a valid and 
subsisting contract between onid parties. 

a. The court belds as a proposition of law 
applicable to the cave that the contract referred 
te in the plaintiff's statement of claim herein is 
net invalid on account of containing provisions in 
restraint of trade or competition.* 


The trish judge then granted a motion ef the defend= 
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ant and found the leeves in hie faver, Judgment was entere 
ed upon that finding in favor of the defendant and against 
the plaintiff for soets. 


In the first part of the prevision of the cone 
tract that pertains to the restrictions put upon the defende 
ant,/the words "the party of the first part further promises 
end agrees that he will not doauditingwork for any ef the clients 
Or concerns designated as aforesaid during said period of 
three years subsequent to the termination of ssid employe 
ment", etc, It is alec provided in earlier words of the 
contract that he would not selieit for himself the auditing 
business of any of the plaintiff's cliente for whom the 
Plaintiff might tmve done work within the preeeding year, 
er for whom he might then be deine work, or for whom the 
Plaintiff might be doing work during the time of itm employe 


ment by defendant, for s period eof three years from the tine 


of the termination of his employment. 


Yrom the evidence of the defendant himself, it is 
shown that, while employed by the plaintiff, he did work fer 
the Gregg Publishing Company for a week or ten daye in March, 
1918, and, aleo, that, after the termination of his employe 
ment by the plaintiff, he did auditing work for the Gregg 
Publishing Company from Kay 27 to Jume 15, 1918, Of course, 
that shows an obvious violation of the written promise which 
he had made to the plaintiff. The question then remmina, was 
the written agreement, of which the defendant's promise was 
® part, void ae sgainst public policy? it is well known that 
contracts that areonly in partial restraint of trade may be 
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 Woid 4f they are unreasonable and unconscionable, Langit v. 
~—«-s Beftem Mes. ce., 184 111, 322; Indi tee co. v. Rotersen, 
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108 Il], App. 16. In the inetant case, however, the ree 
triction, wy which he bound himself as to parties for whom 
work might not be done, wae very narrow, Only those ouste 
omere of the plaintiff fer whom the plaintiff had done work 
within a year preceding the date of the contract and for 
whom it was doing work at the time ef the contract end fer 
whom it might be doing work at the time of the termination 
ef the defendant's employment were excluded. The number 

of pergons that might desire the servicers of an accountant 
for whom he contracted not to work for three years is not 
shown; it may have bemlarge or emall; from the evidence 

it is imponsible to tell, By the eontract the defendant 
wae to receive $30,00 » week and if he violated any of the 
restrictions he should be liable for $160,00 for each viola= 
tion and the exployment might be terminated at the option 
of either on two days notice, Although the ealeary was emell 
and the termination of the contract subject to very brief 
notice, moking the consideration for the contract on the 
part of the plaintiff small, yet, it is difficult te cone 
elude that the consideration given on the part of the defende 
ant, thet is, the promise te refrain from working fer the 
customere of the plaintiff for three years, wae the giving 
up of anything of greet value te him, We do net think, 

all thinge considered, that the restraint provided for, was 
unreasonable, Although there are many decisions upon the 
subject of what constitutes unteasonable and unconsciounable 
restraint, after sll, each ease has to be determined accorde 


on el le 








ing to ite own peeuliler circumetances, Here, there is no 
. evidence and no reasonable presumption that the defendant 
_ by reasen of the contract is prevented from working at his 
trade as an accountant, The restraiction merely excludes him 
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from certain customwere of the plaintiff for a period of 

three years; that leaves him free te get work from anye 

body elee. Cahili v. Madison, 94 11. App. 216, in the 
Indie Tea co. ¥. Petersen conse (supra) the opurt indicated 
that the contract might not be void beasuse in restraint 

of trade but that its terms were teo unfeir and uncenecione 
able to be enforced by a court of equity, Citing 1 Story's 
Bq. Juris. Ges. 760; 3 Parsons on Contracts (Gth Md.) 36}; 
bear Vv. Shouteau, 85 111. 3, 42; B. Re ve Komp, 115 11l. 39, 
43; Eepert v. gZilson, 190 111. 629, 655 and enses cited; Cane) 


Sou're. Vv. Sonitary Dist., 191 f11, 326, 31, Aw we have ine 
diesnted, the terme ef the contract in question are net horeh 


nor unconscionable nor unrv’asonable, amd, ae this ia a suit 
at law, we are of the opinion that the trial judge erred in 
refusing to hold the two propesitions of law submitted te him 
by the plaintiff, The argusent on behalf of the defendant 
that the restriction in the contract in queetion is unlimite 
ed ae to territorial extent, and ic, therefore, woid, ie che 
. Viously untenable, The restriction won not geographical, but 
epecifieally personal, The contract in question merely exe 

; @ludes the defendant from empleyment by certain customers 

of the plaintiff for three years and does not in any way 
territerially limit hin, 











Ase to the question of damages: Inasmuch as the 
gum provided fer in the contract ‘ony be fairly allowed 
ae compensation for the breach”, (Advance Amusement Go. ve 
Eranke, 263 111. 579) and as the cause wae tried without 
@ jury, we are of the opinion that the pleintiff is entitled, 
here, te judgment in the sum of $106.00, 
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The judgment will, therefore, be reversed and judge 
ment entered here in favor of the plaintiff’ ond agains: the 
defendant in the sum of §100, 00, 


NEVERSED AND JUDGMENT HY it, 


THOMSON, P.J. AND O'CGMOR, J, coMcuR, 
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PROPLE OF YHR STATS OF ILLINCIS, 
© Re SANSTIELD, 


Defendant in Erfor 
f ERROR TO 


GIRCUIT COURT, 
SOOK COUNTY, 


Pisintd tre in frror. 


9181.4. 


MR, JUSTICG”’ TAYLOR delivered the opinion of the 


court. 


A petition ware filed on benalf of James K, Mante 
field asking that he be restored to the sclice department 
ae a police operator, The reepondents demurred and upen 
their demurrer being overruled they elected to stand by 
their demurrer, Judgsent was then rendered awarding a 
writ of mandasus as prayed for and from that judgment this 

| writ of error ie prosecuted by the respondents, 


The petition alleges, ameng other things, thet 
; by an act of the legislature of the State of {llineis 









paseed in 1963, the offices of 200 pelice patrolmen were 
Greated; that the statutes of 1865 reereated said offices 
and previdedé thet the number ef police patrolmen would be 
increased by the City Council from time to tine, and on 
Bay 3, 1867, July 27,1668, August 23, 1969, Auguet 15, 
1870, November 18 and levember 30, 1572, and on November 
q 24, 1884, the City Council by ordinance, duly paseed, in- 
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creased the number of patrelmen, and that by an ordinance, 
duly passed, in 1901, they inereased the number of patrole 
men and appropriated for 2178 police patrolmen a enlary 

of $1,000.00 each per annum; that on January 5, 1903, the 
City Couneil paseed an order authorising the Superintendent 
of Police te increase the number ef patrolmen by filling 
vacancies wherever they exieted, up te and not to exceed 
2106 patrolmen; thot enid order wae in legal effect and 


ordinance in the City ef Shierge. 


it further alleges that om April 18, 1881, an 
ordinance wes passed by the City Seuncil, Ueetlon 1477 of 
which is ae follows; 

“Department oreated, ‘There is hereby eatabe 
lished an executive departwent of the Municipal 
Severmment of the City of Chieage, which shall be 
known as the department ef police, # secretary to 
anid superintendent, one inspector ef pelice for 
@ach police divicien, ene geptain of pelice fer 
@ach police district and such number of lieutenants, 
sergeants, detective sergeants, sergeants of detect~ 
ives, desk sergeants, patrolmen, clerks, photographs, 
telegraphers and veterinary surgeone as hau been, or 
may be, preeeribed by ordinance,** 

it is further alleged that in 1896 the Gity ef 

Chicage adepted the provisions of what is knewn as the Civil 
Service Act; that afterwards in 1998 the Civil Service Come 
mission adopted rules pursuant te the previsione of said 
act and under e¢aid rules and classification then adopted 
the service of said police department was divided as fole 
lews; “Class 0" - Cleriesl, in which appeers "Grade IV" e 
“positions and duties ef which require ekill, accuracy and 


sone experience involving routine work,” "Police Operators", 


It de further alleged that the petitioner was appointed and 















k Oa St 
‘ole — a APL, 


bi A —* Mt i ih hy il ; 
. 1 ie 


eoamekien ma yt Rad lores —J32 —E 
i 9— Wess aN ’ 


~tousay Io zodewn oid bedodubed yhe” Peo a pak ‘eh | 
yO ae 
wees ® mbutoniag sek Log tens «9% ——— ona i 





snebmeiaresayr® off am ka dros sate —8 Lined — 
a 
BWI ILit yf weloriaq Te * * — 


— 

















«Sndae efored as watt’ ——— cinat tage’ 
faqlo sew eas Lo — ei a BD pend 
ed Liave tio kde ,Oye0 bit toys i bors ‘te Smoaery 
of Ginsewmes @ ,ankiog ke ey dan th ae 
A — 3 stad ene eae Lr —— 
“62 av tic oR a 
,odmomstae sk ta san doe ha sfpeb 
mdvelek 3o ainm ee 5355 
a V————— —** 
xe cll oath am ane 35* 


wh 


By Er smi ae re 


Me “oD ele ead Gust s re pny Pe aoe tse ok a 
_ Bevin etd ‘ea meena ek Batwa —— * 
ee Oe behing“LEVAT: ail SOL 16h was 


. 








bam Yarn Leino —— 
 Metedetsatt doh OR” , ahior 


5 


served in the position of “police operator” attached te the 
police department ef said city on toewit: From June 17, 1995, 
and that he centinued to serve there for over two yeare until 
teewit; June 15, 1897, retaining bis said pesition in the 
department for mearly two yoars after the said civil servi oe 
act went into effect and by virtue of being a “holdever® was 
entitled te so remain attached te the awaid police department 
as a police coperater then ond thereafter providing he obeyed 
and complied with the rules gowerning the police department 
of said city. It is further alieged thet by said lews and 
said ordinances the “waid office of *¥Police Operator was 
erected then existed and gontinued te exiet fer thirty years 
last past continuously to the present time, and etill exiets 
and has been ecntinucusly appropriated for each year during 
@aid time by the City Council of eaid City ef Chienge,” 
That he continued te serve ae police operator until April 15, 
1897, when hy arbitrary action of the General Superintendent 
of Police of the City of Chicago, and without charges er trial, 
he wae arbitrarily and unlawfully cueted from his position as 
police eperator, and arbitrarily deprived ef his office and 
pegition and the ealary therete attached, 


it further alleges that he was never served with 
amy charges or misconduct er violation of eny lew er ondinance 
of eaid City of Chicage er of any of the rules of said police 
department, nor was he ever tried or found guilty ef ouch by 
seid civil Service Gommiseion er the General Superintendent 
Of Police; that in fact he never wae guilty of any aiccon= 
duct or violation of any of the laws or ordinances or rules 
aforesaid but was unjuetly, unlawfully and arbitrarily dee 
1 hie prived of his said office ef police operater and the emmlliente 
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fhe petition prays that a writ of mmundamus be 
iscued directed to the reepondente directing them to forthe 
with restore the name of the petitioner, James K. wanefield, 
to the roster of the police department of the City of Chicage 
ae a "police operator", and to the payroll of the seid police 
department of the City of Chicage as euch police operator 
to the end that the petitioner may at once reeenter on his 
duties as such police operator with the seme right to continue 
in the performance of hie duties therein and receive the sale 
ary therefor, as he had prior te bie unlawful removal on 
June 15, 1898. 


. A number of contentions are made by counsel for 
the City of Chicago. We deo not consider it essential, however, 
te consider but one of these ccontentions wid that ie the one 
of laches, 


The original petition wae filed on becember 17, 
1915, and alleges that he was appointed as police operater 
on June 17, 1595, and continued te serve as police operater 
until April 15, 1897, when he was dropped from the police 
force by the Superintendent ef Police, The relief prayed 
for in the petition is a writ of anndamus te compel hie ree 
inetatement ae police operator, The petitioner shows by the 
allegations in his petition that over eighteen years elapsed 
between the time of nis discharge ond the filing of hie petie 
tion, and, further, nothing is set up by way of a reason for 
the delay. Ghylewski v. City ef Chicmyo, 211 111. App. 389; 
Gordon v. Gity of Chicago, 208 111, App, 277; MeAlevy v. 
Sity of Chicago, 207 111, App, 350, 


As the petitioner failed te state in his petition 
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any facte tending to exeuse the delay we are of the epinion 
that the defense of lachee which is invoked by the demurrer 
is a complete bar to the relief and that the trial court 
erred in overruling the demurrer to the defendant in error's 
petition for a writ of mandamus, The judgment is therefor 
reversed and, as the petitioner was net entitled to the writ, 
and, since the judgment of the tricl court, he has departed 
this life, and his death has been suggested and noted on the 
record, the order of reversal will be entered nuns pre tune, 
as of March 21, 1919. 


REVERSED AND JUDGMENT ENTTARD HUNG PRO TUNG. 


THOMSON, P.J. AND O'CONNOR, J. CONCUR 
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uty Of ¥ Ccaepany, 
& corporation, 





Appellee, 
PPRAL YROM 


Ve MUNICIPAL COURT 
' OF CHICAGO. 
S. SILBURAR 
and RH, & 81ig 


MA, JUSTIG® TAYLOR delivered the opinion of 
the court. 


On Jamuary 3, 1919, the plaintiff brought euit 
im foreible detainer againet the defendant te obtein posse 
essicn of a portion of a certain warehouse building in 
Chd Onges 


the adjudication of the dispute between the 
parties depende upon the interpretation te be given te 
the terme of a written leanne. On December 9, 1915, the 
plaintiff, ae lessor, and the defendants, as losnees, 
entered into a written lease, the important provisions 
of which - necessary te be considered here - are as fole 
—lews: 


"fe have and to hold the same for the period of 
—8 1, 1918 to December 31, 1915, 

The parties of the second part (meaning the dee 
fendant) covenant and agree te pey ae rent for the 
oor #¢ demised, the cum of Two Hundred Fifty 

$250.00) Dollars per month, payable in advance on 
+ Plata day of the month, beginning December 1, 


it is further understood and eed, that if 
—* of the second part Fr n in poeseasion 
ad premises after the Slet day of Decewber 
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1918, then they shall become temante at will, 
and either party hereto may then terminate such 
tenancy by giving the other Thirty days notice 
in writing of ite or their intention se to de, 
All the ether terms and conditions of this lease 
shall rewain effective und binding upon the pare 
ties during any such period of tenuney at will, 

Said prenives are dewieved for the purpose 
of atering and grading wool, and for no other 
purpose whatever, 

The parties ef the second part hereby cove~ 
nant and agree that upon the expiration of the 
term hereby ereated, or hereaft«r arising, se 
aforcenid, they will iemediately surrender pose- 
eseion of the emld preuisen in ae good ondition, 
ordinary wear and tenr excepted, a# the premises 
are now in, 

It io further agreed that parties of the 
first part may retake pocsession of the premises 
herein demised upon the teruination of the tene 
ancy hereby created, without any natise further 
than the notice hereinabove soecified, and the 
parties of the second part hereby agree te pay 
any ond all reascpable coete and attorney's fees 
ineourred by the party of the first part in ene 
forcing any of the cvvenants ¢f this leaee,* 


Besides introducing the written Lease in evidence, 
the plaintiff ealled as witnerser ©, B. Spaulding, President 
of the plaintiff company, and J, L. Gireng, Seeretery of that 
company, and alee introduced in evidence a letter dated bet. 
enber 19, 1918, Ae there wae ne evidence that the letter 
Wes ever reocived it ip unimportant. It woe admitted that 
the lease in question was drawn by the attorney for the pleine 
tiff, the lesser. 









One of the Silbernmane tectified that he had a cone 
versation with Spaulding, the president of the plaintiff come 
pany, on Yovember 22, 1915, in which the latter said, os they 
were looking et the lense, “Thies meane sixty days anyhow bee 
couse if you are in a month it takes thirty daye notice; * 
Theat he said to Speulding, “Yes, 1 need thirty daye notice in 
order te move the wool out;* thet he then signed the contract. 
ca the other hané Spaulding testified that at the tine they 
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discussed the terms of the lease he suggested that they 
make a three senthe lease but that Silberman said one 
month wae all he wanted, and thet he would met consider 
4t for a longer period; that Spaulding then consented 
that that should be done; that accordingly, subsequently, 


on December 9, 1915, the lease was executed, 


On cross exemination Spaulding, in answer to 
the question, "Yet you previded if he should reuain there 
you would give him thirty daye notica?® stated, *That is 
the way the leace wae drawn;* that it fellowed the form 
of the lease which they had previcusly executed with the 
defendants. 


Strong, the secretary of the plaintiff company, 
testified that he had a convereation with Silberman on 
November 22, 1918, ond that Gilberman eaid that he didn't 


want it for three months; that he wanted it fer a month; 


that there wae some dispute as te the amcunt of the rent 
but that in the afternoon of that day Sil¥gpean accepted 


the terme of the lease, Silberman being reealled, denied 
Strong's statement that he had seid he only wanted the 
premises for thirty days, anietated that he told him, on 
the other hand, that it took that Length of time te get 
in and certainly would take that length of time to get 
out. 


The cause was tried witheut a jury, and, at 


the close of the evidence, the trial judge entered judgment 
in favor of the plaintiff for possession of the property dete 


; 
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It is to be*beerved that the leaee wae signed on the 
9th day of Secember, 1915, and, yet, as to the term of the 
tenanay cf the premicen, previded that the defendants were 
*to have and te hold the same for the peried of December 1, 
1916, to becember 31, 1916". The rent was to be $250, CO 
per month payable in advanee on the first day of the month 
“beginning December 1, 1916*, The following clauce of the 
lease is important: 

"It ie further underetood and agreed, that 

if the partice of the resend part remain in pone- 

ession of the sald premises after the Slet cay of 

December, 1918, then they shall become tenants at 

will, and either pry herete may then terminate 

guan tenanay by giving the other Thirty daye notice 

: in writing of ite or their intention eae to do. Ali 
the other terms and conditions of this leage shall 
remein effective and binding upen the pertien during 
any such period ef tenancy at will.” 

Im the next to the last peragraph it ie provided 
that the lessor amy retake posseseion ef the premises *upon the 
termination of the tenanay hereby created, without any notice 
further than the notice hereinabeve specified", etc, We are 

1 of the opinion that inasmuch as it wan provided that if the 
; 


leesees remained in penseseion efter December 31, 1918, that 












they then should become tenante at will and that each party 
might then terminate the tenancy by giving the other thirty 
days notice in writing, 1t wae the expressed intention of 
beth parties te the lease that the teneney after December 
31, 1918, could only be terminated by either party by giving 
thirty days notioe, in writing, of that intention, That 
interpretation is very much helped by whet is exeressed in 
the next to the laet paragraph of the lease; that the lessor 
might wtake porseseion upon the termination of the tenancy 
by the lease “without any notice further then the 
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notice hereinabove apeadified.” The omly notice referred to 
by the words “hereinabove epecified”® ic the thirty daye noe 
tioe in writing, which it is provided ehall be given to tere 
minate the tenancy at wiil, whids way erice by the Lesoees 
renaining in possession after Decenber 31, 1918, 


We do mot think the teetiseny of the wi tnesees 
aS to what trencvired om Yovenber 22, 1016, prior to the 
signing cf the leaee on December 0, 1918, ic oF any mntore 
ial importance. It te true thet th law permite the introe 
duction of testineny as te whet eertain dubious words and 
phrecee in « writing between the partier may moan; and the 
purpeee @f that ise te discover the actual truth ae to what 
the intention waa ae expressed in the words used in the 
instrument; but, in the inetant onee, there is no epecial 
gsbiguity er hidden meaning in the words actually used, 
Although the phraseclegy may be inmartietic, yet the mente 
ing is cbvious. 


Upon analysis the case of MagGregor ve 87 

Pa, St. 184, which is relied upon by the plaintiff, is found 
to differ aaterianliy in dts faete frou the inetant ease. In 
the MoGregor case, us this court said, the iseese convensated 
expressly “at the expiyation of the said term to yield up ond 
eurrender the poresession® to the plaintiff, whereas in the 
inetant once the leawe provides if the leaneow “remain in 
peeseseion of the said premises after the Siet day of Decemver, 
4918, then they shall become temante at will amd either party 
hereto may then terminate such tenaney ty giving the other 


«ss RAety daye notice of ite or their intention se to de, “and 
* further, ell the other terms and conditions ef this leave 


:  weusdn effective and binding upon the parties during 
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any such peried ef tenancy at will.* in the MueQreger soze 
the contract terminated, without any qualifiention, at the 
expiration ef the term epecifieally mentioned, Ax the court 
further said in the HeGregor seen, “There is an absclute and 
unqualified covenant by the tenaat te surrender posseseion 
at the end of the term of three years, ond the subsequent 
previcion is perfectly oonaistent with dt." In the inetont 
Cause the lease expresely provides that if the Leaness ree 


main in pomsession after becember 31, 1918, they shall become 


tenants at will and then provider expresaly what acte shall 
terminate that tenancy, In other words, that either may do 
so upon giving thirty days sotice, 


Owing te the errors nbove wontioned, the judgment 
is reversed, 


THOMSCH, Poe, and ©* CONNOR, 7, Goneur. 
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‘JOHN R. GEARY, \et al On 
appeal of JOM! RK. GEARY, 


PROM 
IGCIPAL COURT 
GF SHI GAGO, 


218 1.A.§32 


MR. JUSTICE TAYLGR delivered the opinion of 
the court. 


On November 30, 1918, the plaintiff brought suit 
agninet the defendant, John R, Geary, for the sum ef $100, 00 
earnest money which he had paid at the time of the execution 
| of a written contract for the purchase of certain real estate 
} from the defendant. The saure was tried without a jury and 
| a Judgnent rendered in favor ef the plaintiff in the sum 
of $13¢,00, and from that judgment thie appeal is taken, 











Bhe staterent ef claim alleges that on May 22, 
1912, plaintiff entered inte a written contract with the | 
defendant for the purchase of the real estate in question ; 
for $1025.00; that on the same day he deposited with em. 
A. Souder the cum of $100,006 as earnest money; that after 
the execution of the contract and making the deposit he 
was ready and willing at all times to perform the contract 
and offered to pay the balanee of the purchase price, but 
that the defendant failed te comply with the provision ef 
the contract and did not furnish er offer to furnish the 
— Plaintiff with an abstract of title or any evidence of 
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title to said premises; that the defendant, John R. Geary, 
refused to perform the contract; that he, the plaintiff, 
demanded the sum of §100,00 deposited by him on the cone 

tract but that it wae refused; that he sues to recover the 
$100.00 together with interest at 6% per annum from Mey 22,.1912. 
It was a suit of the fourth clase and no affidavit of merite 

was filed. 


Both John KR. Geary, the defendant, and Wm. H, 
Souder, were duly served with susmons, On December 9, 19138, 
on motion of the pleintiff, Seuder was diemiesed out ef the 


The real estate contract whieh waa offered in 
evidence prevides for the purchase of a certain 50 feet 
of real estate for the sum of 21025.00. It recites, 


"that the defendant agreed ‘to convey to said 
purchaser a good and merchantable title there- 
te by a general warranty deed; that the plaine 
tiff has paid $100,00 ae earnest money to be 
applied on the purchase when consummated; that 
the plaintiff agrees to pay within five days 
after the title hae been examined and found good 
or aceepted by him the further swa ef $925.00 at 
the office of John KR, Geary, Chicago.’ That ‘a 
certificate of title issued by the registrar of 
titles of Cook County or complete merchantable 
abstract of title or merchantable copy brought 
down to date hereon or merchontable title guar- 
anty polioy made by - - - shall be furnished by 
the vendor within a reasonable time * * * The 
purchaser or his attorney, if an abstract or 
copy be furnished, shall, within ten days after 
receiving such abstract, deliver to the vendor 
or his agent (tegether with the abstract) a note 
or memorandum in writing si by him or his 
attorney specifying in detail the objections 

he makes to the title, if any; or, if none, then 
state in substance that the same is satisfactory*. 
‘Should the said purcheser fail to perform this 
contract promptly on his part the earnest money 
paid ae above shall at the option of the vendor 
be retained by the vendor as liquidated damages 
and this contract shall thereupon become and be 
mull and voids’ ‘This contract and said earnest 
money shall held by Wm. H, Souder & Son for the 
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mutual benefit of the parties concerned and 

after the sonsummation of the sale he shall 

be at liberty te retain the cancelled contract 

permanently; and it shall be the duty of said 

Wm. H, Souder & Gon in ease said earnest money 

be retained, as herein provided, te apply the 

same, first, to the payment of any expenses 

incurred for the vendor by his agent in said matter, 

and, second to the payment to vendor's broker of 

the commission of per cent. on the selling price 

herein mentioned for his servicers in procuring this 

eontract rendering the everplus to the vendor,'* 

The contract was signed by Peter Andersen and 

John R, Geary on May 22, 1912, and filed for record in 


the recorder's office on August 27, 1912, 


The evidence of the plaintiff is that he never 
saw Geary in the transaction; thathe dealt entirely with 
Souder; that he paid the $100,060 to Souder and reeeived 
from him a receipt signed Ym. H, Souder & Sen, Agents; 
that after the signing of the contract he asked Souder 
if they were going to get him the deed and the necessary 
papers; that Souder kept promising that he would get 
the necessary papers and deed and give it te him; that 
neither at the time ef signing the contract nor subsequently 
aid he receive from Souder or the defendant, nor did either 
of them offer to deliver to him, an abstract of title er 
guaranty policy or decd; that during all that time he, 
himself, was ready and willing te pay the balanes of the 
purchasce price. 


The evidence of the defendant, Geary, in te the 
effect that he had an cpinion of title by the Chicage 
Title & Trust Co, which he delivered te one NeDonough, a 







real estate agent; that he made the deal with UeDoneugh; 
that he never saw or knew Souder; that he signed the one 
wt in question in NeDonough's office; that the contract 
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was taken to him by Niclonmough and at that time it was 
already signed by the plsintiff; that he told “ecdonough 
he was ready to close the denl at any time; that the 
epinion ef title which he got shewed title in Themas 
FV. Geary; that he had a deed already signed and acknowle 


edged in which Peter Andersen wae the grantee. 


At the close of the evidence the trial judge 
found for the plaintiff and entered the judgment aforee 
said, 


It ic the contention of the defendant that the 
deposit of the $160.00 with Souder was not a payment te 
Geary but that it was paid in escrow to Souder who bee 
came a mere depositary for the mutual benefit of both 
parties, and that the money so deposited was held by 
Souder as a stake holder under the terms of the contract, 


Although the contract provides that the money 

shall be held by Ym. H, Souder & Son, and uses the words, 
“for the mutual benefit of the parties concerned*®, it is 
quite obvi. cus from the following; "and after the consummation 
of the sale * * # it shall be the duty of said Wm. H, 

. Souder & Seon in case said earnest money be retained as 

| herein provided to apply the RAINE » first, to the payment 

of any expense incurred fer the vendor by his agent in 

said matter, and, second, te the payment to vender's 







broker a commission of per cent ef the selling price 
herein ment ioned for hie services in precuring this cone 
tract rendering the over plus to the vender", that Wm. 4, 
Souder & Son were constituted the agent of the defendant 

and received the earnest money in that capacity, It follows, 
that the principal, that is, the defendants is 
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liable whether or not he received the sarnest money from 
his agent whose name was in the written contract which he 


admits he signed. 


It is further contended by the defendant that he 
eould not be put in default fer failure te furnieh an abe 
etract or evidence of title until the plaintiff made a dete 
mand therefor, The contract especially provides that a 
certificate of title er abstract of title or merchantable 
eopy thereof or merchantable title guaranty policy “shall 
be furnished by the vendor within o reasonable time," etc, 

It also provides thet if such evidence of title he furnished 
to the plaintiff he shall within ten days thereafter "deliver 
te the vendor or hie agent (together with the abstract) a 
note or memorandwa in writing signed by him or his attorney,” 
specifying the objections te the title er that it is satie- 
factory. The evidence shows that no ecrtificete ef title or 
evidence of title, as provided fer in the real eetate cone 
tract, wae ever furnished by the vendor, It is true that 

the defendant testified that he had obtained from the Chicage 
Title & Trust Company an cpinien ef title and delivered it te 
one NeDonough but that is no evidence whatever ef compliance 
with the express requirements of the actual contract in quese 
tion, and until that ocndition precetent - that is the first, 
thing in point ef time required by the contract - was performed, 
there was no obligation on the plaintiff te act. Hutchinson 
v. Coonley, 209 511, 437; Howe v. Mutohinson, 105 i111, 501 
Further, as to the contention of the defendant that there is 
a variance between the statement ef claim and the proof; ine 
aemuch as it isa case of the fourth clase in the Municipal 
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Court, that contention is untenable, Paris Flouring Co. 
v. imperial Coto Willing Go,, 181 111. App. 215; Bdger- 
fon ve GR teh Be Ky, Go., 240 iil, SLi, 


Finding no error in the reoord the judgment is 
affirmed, 


AFFIRMED. 


THOMSON, 7.7, and G' cainior, J, oncur. 
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\ 
ANDREWS LUMBER & MILL 0., 
(a sorporgtion,) 


% Appellee, { 


MUNICIPAL COURT 
OF CHICAGO, 


2181.4. 632 


MR. JUSTIO“N TAYLOCH delivered the cpinion of 
the eourt. 


On August 27, 1918, the plaintiff brougit sult on 
a fourth class elsim for the “balance due on noceunt", ete., 
and recovered in a trial befere the court without a jury a 
judgment against the defendant in the sum ef $125.00 and 


scouts. J 


The plaintiff's etatement of elsim resited that it 
wae “for balance due on account of goods, wares and serchate 
dise eonsisting of lumber, mil. werk and building material 
sold and delivered* at the instance and request of the dee 


| 









fendant ae set forth ina eertain exhibit therete attached. 
The latter shows in detail many iteme ef charge and dite 
charge and e finel balance due the plaintiff of $151, 56. 


The defendant filed an affidavit of merite in 
which he denied “thet the goode sued for in the abeve ene 
titled cause were ever sold and delivered by the plaintirr* 
to him, and further, denied any liability or indebtedness, 


it is the theory of the plaintiff’ thet it furnished 
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one MeDenald, a contracter, certain lumber and materials 
which were used in the repairing of o house - belonging 

to either Ur, Potter er his wife - that e collector for the 
plaintiff called on the defendant and teld him that if he 
would pay the account the lien would not be filedsy that the 
defendant then promised te pay $50.00 per month if the plaine 
tiff would not file the lien; thet he made two paymente of 
$50. 00/mut has failed to pay the balance; that he offered 

te gettle the balances of the acaowt for $125.60, which was 
refuned, 


It ie the theory of the defendant that the stateeo 
ment of claim ie based on « charge for materials delivered 
te the defendant, whieh charge is net supported by the evie 
denee, and, further, that if the plaintiff's claim ic breed 
on the defendant's oral promise te pay, it is void under the 
Statute of Frauds. 


The defendant testified that one Medenald had 
the contract tc repair the house; that he had no dealings 
with the plaintiff company until he received notice about - 
Movember BO, 1917, that the plaintiff would file a lien 
unless the account was paid, He admitted that, subsequently, 
he did pay two sume of $50.00 each, and that he offered to 
settle the balance for $125.00, One Leider, « collecter, 
for the plaintiff, testified that in February, 1915, he 
firat saw the Gefendant; that he esid he was net going to 
pay the billg that he would see his attorney; that the next 
time he saw him, he served a lien notice on him and asked 
him to pay the bill; that the defendant said “some around 
the lst of the month"; that he did se and that the defendent 


gave him $50,090, ani the next month $50,00, and the next menth 
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effered to give him $125.00 in settlement ef the balance of 
the account; that the settlement wae referred to the eompany 
and refused, He further testified that the defendant seid 
*he would pay the bill but not oll at ome time.” Om the 
ground that the defendent had “accepted this account ond 
made payments*® and hed "“agseused the indebtedness", the 

trial judge found fer the plaintiff, 


The plaintiff contends that the eeuse of action 
set forth in the statement of claim is upon an account for 
@eodes sold and delivered to the defendant, but that the 
evidence only tended to prove on oral promise by the dew 
fendant; that, therefore, there is « variance. But, as it 
ie a claim of fourth class we are of the cpinion that the 
claim of varianee is untenable, The words, “heolance due on 
account*, which are used in the statement ef claim and the 
facta set forth in the exhibit therete attached, sufficiente 
ly informed the defendant of the nature of the plaintiff's 


cause of action, 


The defendant aontends that he was mot liable on 
hie promise te pay the indebtedness of another because it 
was not in writing; that the debt was that of Nelonald te 
the plaintiff, and that the promise by the defendant, in 
order to bebinding should heave been in writing. 


The evidence may be said toe give riee te some 
suspicion, that the defendent may in hie conversations with 
Leider, the eollector for the plaintiff’, have promiced te 
pay the balance previding the plaintiff would refrain from 
filing « lien, but a careful exemination of the abstract 


«swan of the reoord faile to show sufficient evidence to 
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juetify that conclusion, The plaintiff in ite brief states 
that an agreement wae entered inte by whi eh the defendant 
"wae to assume the debt and appellee was to forvear filing 
his petition for meahonie's lien*, but where is the evidence? 
We fnil to find it. Leider temtified that in hie eonversae 
tion with the defendant the latter told him in February to 
some around the firet of the sonth and that, accordingly, 

he went, and the firet or second of that month the defendant 
paid him $50,006 on account and told him te come baek the followe 
ing month and he would give him another payment; that he did 
80, and the defendant gave him $50.06; that when he went there 
in June the defendant said *i'1l settle the acesunt fer 
$125,060; thet he, Leider, snid *1"]1 have te see the bowa"; 
that “the boss” refused te sake the settlenent. 


. Of course, it is the law that o promise to pay the 
debt of onether, made after the debt wae ineurred, ie within 
the Statute ef Frauds, Penton v. Jackron, 106 KL1, 433; 
Hurd's Statutes, Chap. 59, See, 1, 


| 
| 


Construing the evidence even indulgently fer the 
plaintiff there ie am obvious failure to prove that the dee | 
fendant'e promise was based upon a consideration, It follows, 
therefore, that the Statute of Frauds applies and that the 
judgment must be reversed, 








The judgment ie reversed and the esuee remanded for a 
new trial, : 


REVERSED AWD KEBANDED, 


«THOMSON, P.J, and O'CONNOR, J, coNcuR, 
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Municipal Court 
of Chicago ° 





WR. PRESIDING JUGTICS MATCHETT 
DELIVERED THE OPINION OF THE CouRT. 
The plaintiff sued defendant in a fourth class action 
in the Municipal Court and filed thie statement of claims 
“Plaintiff's claim is for damages due him fer 
injuries to his sutemobile occasioned by the defendant 
negligently running into him en the 6th day of July, 
1916, on Grand Boulevard, near 49th Street, in the 
City of Chicago, County of Cook and State of Illinois, 
which damages amounted to $200,00,* 
A motion by defendant to strike this statement was 
overruled. Trial was by the court without « jury. There was 
a finding of defendemt guilty "in menner and form as charged” 
and an assessment of damages. otio in arrest of judgment 
interposed by defendemt was overruled and judgment entered on 
the finding. 
Appellant contends that the motion in arrest of 
| judgment should have been granted for the reason that the state~ 
| ment of claim in insufficient to sustain = judgment, in that 
it does not mect the requirements of the statute, which directs 
that there shall be such a statement of an alleged tort “as 
. will resseably inform the defendent of the nature of the case 
; 


he is celled upon to defend.” See Sec. 40, Municipal Court Act. 







It 4s apparent the statement is defective. It does not, = 
that the plaintiff at the time in question was in the exercise 
of due care. It neither alleges that defendant at the time in 
question owed any duty te plaintiff nor facts from which such 
4 ty would necessarily be inferred. Similar statements of . | 






$80.45 oe 
mort Laaqga 
duwed Lagl obniti 
»agaan es) ‘to 


re any 



















YPAKOTAM exten, OMEGA. 
-TRUGD SHY HO WOLUESO WAT 


« Fit 

shies veal déu% a at dnadmoted howe Mai⸗ia oct, —— 

stiodo Wo dngmoteta ate bolt bas sted tanita oa a 

judilnar cite emtoiaes sidetehat eit cata tat 

— an teeecearsaek tuck’ (on Sm 

~akond iff te otads a Mags ott 18 Rien goons — 

new Sonat ato want —* Ot tobbretos ve —8 — : 

aow orect? WIM & swortsby duos odd ed aw Lal ue ol 

*hegiade sa mxe? die ‘comme ahh 42 thon ? mi no te 10 — 

dponphul, to sectts ak melted .segeunl t6 tase ooov⸗ As bas 

ao hoes ne deteeisghutt, bas baiuwreyo. aw tambsioree. wt banoqestat. 4 

to dooms at mmijom oid dau abastane —— She aE 

-otade ott dard moenon end xt betnasy aved wad bivode dren at 

jndt ak jSunmghet a aintova O? duntobitwant ab tale ‘te ata 
 gdoould doldwe jotadade aul to ad momeakup 0% eid ‘toon doa heer 

aa” srod begolia aa Yo dawcaete @ dove od Liane 9 

esao and ‘to eatan off 26 sasbosted aett aeons — 

* Avrand Jogioiawt 06 .oe 298 . "shaw tn os nome baltae a — 
Bison veoh 24 .ovijoeteh af duomntade axft tusro aa⸗ eb at. a aon 

takozase otf ak aow modgacup at ents wid da au aꝛela sabia | ) 

nt wkd ot? to gnnbaotah gosta aepolin feathon 1 9 Ome ish | we a 

dora solve most oteck rom Ukonkeke os | aD al bere 4 


te etaonetote taliahe .bovotat of yfisacascen bE 












de 


Claim have been held to be defective in many cases, Giliman v. 
Chi cage ays. COs, 268 Ill. 505; Sauen v. Benson, 198 Ill. App. 


65; Fortune Gros. Brg. Oo. v. Chiengo City Ry. Co., 199 Ili. 
App. 476; MeCarthy v. Morgan et e, 209 TLL. Appe 244. 





Appellee does not deny that the statement is defe ctive. 
He argues that since defendant did not abide by hie motion to 
strike but went to trial on the merits, he waived his rights to 
assign error on that ruling. “e think this is correct. ee 
Co & Aw Sy. CoO. ve Khaussen, 173 Lil. 100, Mowever, the question 
here does not arise on the ruling of the court on the motion to 
strike but on the motion in arrest of judgement. in such case the 
rule epplicsble is stated in Sargent v. Baublis, 215 Ili, 431. 

"~ verdict will said « defective statement of a 

couse of action by supplying facts defectively or 
imperfe ctly stated or omitted which are within the 
general terms of the declaration, but where no 

cuuse of action ie stated, the omission is not cured 
by verdict.* 

That distinzuished author Wr. Chitty says that it 
would be a tank eof some difficulty to reconcile «ll the decisions 
on the subject. The difficulty of this task has not been 
lessened by the statute in question. 

Appellee cites and relies on Enberg v. City of Chicago, 

271 Ill. 404. That case holds that the etatutory notice of in- 


juries required before bringing suit therefor, against a 


~~ 


municipality, need not be averred in « statement of claim in the 
. Municipal Court, the notice not being an element of the tort. 


* 
oh 


But the matters here omitted are elements of the tort and the 
nature of the tort could not be kmown unless they were averred, 
there is in this record no bill of exceptions, state- 







ment of facts or stenographic report. If the record bhefere us 


J showed that material facts omitted from the statement of claim 
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were proved and issues thereon tried out before the court we 
would not reverse simply for the purpose ef compelling the 
parties to make a betier record. uch wa» the holding in 
Lyons vy. Kantor, 285 I11. 336, which case, ao we understand 
it, expresses the latest thought of the Supreme Court on 
this subject. | 

In the sbsenea of o bill of exceptions from which 
we can determine whet issues were in fact tried out we must 
hold that this statemnt of claim dees not state a cause of 
action es required by section 40 of the Municipal Court Act. 
The motion in arrest of judgment should have been allowed. 

She judgment will be reversed. 

REVERSED, 


Barnes, J., and Gridley, J., concur. 
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Appeal from 
Be Superior Court, 


BOYTHE L. MAYER, ‘ Cook County. 


atti He lain or tie de. 

By this appeal complainents seck to reverse a decree 
which diemissed cemplainants* bill for want of equity. The 
bill wae one breught to review « deerce theretofore entered. 

Sdythe L. Mayer, the appellee, was formerly the 
wife of Burdette 5. Carleton, ane of the appeliants. Nellie 
B. Carleton, the other appellant, is the mether of sald Burdette 
D. Carleton. Mrs. Mayer, then Bdythe L. Garleton, sued her then 
husbend, Burdette DB. Carleton, in the cupgericr Court of Cook 
County, November 22, 1915. Her action was a bill for divorce 
in which she alieged that her husband wee guilty of cruelty end 
had failed to provide for her. 

Her bill sleo alleged that in about three years the 
defendant would come inte posveesion of a trust fund from hie 
‘| father's estate and thet this trust preperty consisted in part 
ef ten shores of stock in the State Bank of Ledyard, ot Ledyard, 
ss Yown. ‘That said Burdette had drawn an income of $450 per annum 
4 from this stock, but thot with other of his property it was 
being held by the mother, Nellie B. Carleton, for the purpose 
of cheating end defrauding compleainent. “n motion of the 
complainant on injunction was granted restreining defendants 









from transferring any of this property. Defendants entered 
their appearance by Erbstein and Macaulay, December »7,.«1915, 
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An order of temporary alimony was entered end Burdette ». Carleton 
filed on answer denying the charges of the bill. Om January 22, 

1916, the default of Nellie B. Carleton for waht of an answer was 
entered. On February 14th thereafter she was ordered to turn over 
to the elerk of the court the bank stock and proceeds “to be held 


by this court umtil the final termination of this cause.* Theree 


after on Harch 20th a decree of divorce was granted by the court 
in favor of the complainant, Edythe L. Carleton, now Edythe Mayer, 
This is the decree which the bill prayed might be reviewed and 
certain provisions therein stricken from it. 

The decree fixed the amount of alimony to be paid to 
Mrs. Carleton at $2000. It also provided for the distribution 
of certain items of personal property between the husband and 
wife. These provisions were placed in the decree in accordmce 
with an egreement of the parties theretofore made. The decree 
as entered also provided in substance thet the bank stock should 
be deposited with the clerk of the court “until the said sum of 
$2000.00 as above has been fully paid, the said stock being 
deposited with this court by and with the consent of the said 
Hellie B. Carleton, codefendant, * * * and that said dividends 
shall be peid to the complainant for and during the time said 
stock is held by the clerk of this court, in addition to the 
$2000.00 above provided.” 

The bill of complaint alleges that after the decree 
was drawn and approved by their solicitor and by him handed to 
seliciter for complainant these two provisions quoted were 
fraudulently inserted therein, and that it was thereafter 
fraudulently presented to the judge whe was imposed on and the 
deeree entered. Thereafter $1164.00 was paid as dividends on 


mas stock to the clerk of the court which he tumed over to. 


re The bill says compleinsnts hed ne knowledge these 
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insertions had been made until June, 1917. 
The anewer of defendant alleges that these changes 

were made in the decree just prior te the entry of the sage, 

in the presence of and with the consent of Mr. rbstein, 

solicitor in the divorce suit for Burdette 0. Carleton and 

his mother; that prior to the entry of the decree the parties, 

with their soliciters, met at Kr. Urbatein's office for the 

purpose of adjusting their property rights in case the court 

shovld on the hearing be of the opinion complainant was entitled 

to a decree of divarce; thet the division of property, wedding 

presents, etc. was there agreed on, as wos the sum of $2000 te 

be paid in cash as alimeny; that when the couse came on for 

hearing the solicitor fer Burdette D. wnd Neliie Carleton appeared 

in court and informed the cuurt that it was impossible to raise 

the $2000 in cesh, and in lieu thereof agreed that the bank stock 

might be deposited with the clerk and thw dividends turned over 

to Eres. Carleton, now Mre. Mayer, until the full eameunt of alimony 
_ whould be paid; that complainant's solicitor thereafter presented 
the decree in court without these provisions, and Hrs. Carle ton's 
‘i solicitor, Mr. Condes, would not agree to approve the decree until 
the changes were made according to the agreement, which wos then 












done. 

The bili and anewer therefore presented « clear issue 
3 of fact se to whether these insertions in the decree were or were 
not freudulentiy made, [The chancsllor who zaw the witnesses and 
heard them testify found for the defendants on that issue. We 
have examined the evidence. That for the complainant is indefinite 
@nd evasive; that for the defendants is clear and positive, 


« and corroborated by the original notes of a stenographer 
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} present at the hearing and on the following day wrote it up, 
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We think the chancellor preperly held the charges of frmid were 
net sustained, 

Appellants contend that if this be conceded, nevertheless, 
the evidence fail» toe show that Wr. Erbstein had any authority te 
ry eee modifications. It is edmitted that he was the attorney 
of record, but it is urged that there is no evidence in the record 
from which any authority toe consent to these changes can be inferred. 
Appellants testified, expressly denying any such authority. Appellarts 
say “Admitting for the sake of argument ol] that appellee contends 
under the evidence in this case, Hr. Srbstein had no authority as the 
attorney or agent for appelisntese other then to try the case. ven 
if he had desired, owen if he had been present in court, as appellee 
contends, and had consented to the interlineation giving the 
sdditional amowit, his agreement or compromise to that end, without 
the special authority of appellants, would not have been binding?* 
In support of this contention w ae cited to numrous authorities 
holding that an attorney must have special euthority from a client 
befere he can compromic the client's case, and that there is neo 
presumption of authority se te do, but the burden of proof rests 
upon the party slleging the sutherity, to show the fect. Danziger 
Ye Eittefield Shoe Co., 204 I11. 145; Allinson ve Bierson, 285 
ll. 367; Kilmer v. Gallsher, 112 Ia. 563. We do not question 
the rule stated in the esses cited but de net think it is 
applicable to the facts of the ingtant case. 

It is uncontradicted that a compromise and settlement 
ef the property rights of these parties waa in contemplation; 
that the terms had been discunsed by all the perties prior to 
the hearing and decree and thet all the parties knew the agreement 


would be put inte final form in the decree, if any, te be entered 
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fin the case; that the parties, who are appellants here, were 
not themselves present st the entry of the decree, and that 
they opparentiy confided to their uttorney, Mr. Erbstein, the 
authority to represent them in that matter. it is not claimd 
that he wes without euthority te agree to other provisions of 
the same general nature, Appellants de not now disclaim the 


benefits of these provisions. We think the interlincations mde 
were within the apparent scope of their attorney's sutherity. 
Howeveryg this was not the theory upon which the bill was brought 
or the case tricd fer exppellants below. ‘fhe issue there was 
whether these provisions had been fraudulently inserted in the 
decree. The complainants alleged that they hed been, the answer 
denied this, and the case was tried on that issue. We do not 
think it can be tried here on an issue not made by the pleadings. 
Longley v. Wilk, 171 Ill. App. 419. But, aside from this, we 
think under circumstances such os are here shown by the proofs, 
the attorney was not without authority. Keithley vy. County of 
Sigrk, 206 111. App. SCO; Silson vy. Spring, 64 111. 14; 
Benevolent Secicty v. Add Society, 283 111. 99. 

‘The decree will be affirmed. 

AFFIRMED. 


Barnes, Jo, end Gridley, J., concur. 
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A. 688 


MR. PRT: SIDING JULTICN BAT CHETT 
DELIVERED THE OPINION OF THY COURT. 

The appellee, South Jinlsted Street Iron Yorks, filed 
ite bill of complaint february 17, 1915, against appellant, 
the aceond, new the Firet Church ef Chirst celentivt, ef Osk 
Perk, e religiouc cerperntion, to fereciose ite alleged lien 
for wateriol fumished ai work dene as a subcontractor in 
eonnection with the erection of a church building upon certain 
premises ovned by appellant. The “eastern Iron Company, the 
eriginal contractor, wae mde a defendant oma filed an answer 
in the neture of an intervoning petition claiming a lien under 
the terms of the original eent:mct with the appellant church 
for the cum of §289¢.22 with datereat from November 27, 1914, 

| The eeuse was referred to a master who took the 

| evidence, meie his report in whieh he found in favor of the 

| complninant and intervening petitioner. Objections to the repert 
' filed by the church wore everruled and upen filing the repert 


it was ordered thet those objections should etend ae excentions. 








The exceptions upon e hearing ware overruled by the chancellor 
end « deeree entered in conformity with the report of the master 
end the pmyers of the bili of compinint and intervening 
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It is contended by appellant that seetions 1, 21 and 
23 of the Mechanic's Lien Act, Hurd'a Kevioed -totutes 1917, 
Chap. 62, do not apply to premives used as a church building, 
anc for that reacemn no lien shcoulc beve been allowed. The 
Statute previders 


"That ony peraon whe shall by omy contract or 
contracts, express or implied, * * with the owner of 
& Lot or tract of iamd, ox with one whom such owner 
bas suthorized or knowbaghy permitted ta centract for 
the improvement of or to improve the same, furnich 
material, fixtures, apparatus or machinery * * # 
for the purpose of er in the budiding, altering, ree 
pairing or ornerenting any house or other budlding * * 
or fumish or perform lahor er serviess as * * Laborer 
er otherwiee, in the building, sltering, repairing or 
omanuenting of the same; or furnish material, fixtures, 
apparatus, machinery, labor or services * * * on the 
order of his agent, architect er superintendent having 
charge of the improvements, building, altering, repeir- 
ing or ormnamenting the seme, ehell be known under this 
act ae ao contractor, and ehall have « iien upon the 
whole of such let or trect of land, and spen the adjoining 
or adjacent lote or trects of land ef such ower con- 
stituting the same premises wd ccecupied or used in 
¢onnection with uch lot or tract ef lend as a place 
of residense er business * * for the amount due te him 
for such materinl, fixtures, apparntue, machinery, 
rg ag or isbor, and interest from the date the sam 
& Gee 


Appellant arguee that the above reference to a lien given m the 
lad "occupied or used in connection with euch lot er tract of 
land as @ plsce ef residence or business" sxpresves an intention 
that the Lien Act should «apply only to lande used as @ place of 
residences or business. The statute ia not subject to this 
comstruction. The phrase upon which nppeliant relies modifies 
the phrese "the adjoining or udjacent lete or tracts of land of 
@uch cwner constituting the sam premises", ‘and dees not relate 
to or in any way modify that part of the statute deseribing in 
general terms the land upon which a lien may be obtained. If 

At were sought to enforee o Lien upon lend adjacent to the lot 


or tract of lend upon which » chureb building stands, and it 
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this clause of the statute would then be applicable, but it 
is not applicable to the facta of this cave. The contention 
cannet be sustained. 

We would be justified in declining to discuss other 
points argued by appelisnt for the renson that these are based 
wpen exceptions to the master's report and appellant has failed 
to abstract these «xeeptions. % have, nevertheless, et the 
expense of mach labor, examined the record in order to determine 
the merits of appellant's further contentions, 

It is claimed the original contract between the Yeatern 
Iren Company and the church made on May 28, 1914, was unauthorized 
and that appellant ia net bound thereby. This contract was 
exe cuted 

"SECOND CHURCH BF CHRIST 

SCIENTIST, OF OAK Pak, ILL. 

By William 7. Pagels, architect.” 
That on architect, unless specisily authorized, would not have 
powr to mie the contract which was there entered into, may, 
we think, be conceded. The facts bearing oh this point as found 
by the master and which do not appesr te be denied by appellant 
are as follows. 

The officers of the defendont church consi sted of a 
first reader, second reader, « board of nine directors, composed 
of four men and five women, a treasurer and a clerk. The dire 
ectors were veoted with power under the by-lawe to possess the 
property and hold it in trust, te make contrects snd pur chases 
and have general direction and supervision of all the interests 
of the church. It elected from its own members a chairman and 


® clerk and appointed such committees as might be ne cessery. 


in 1909 the church purchased » lot upon which it 


ated ercoting © building to cost about $56,000. Im 
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daguet, 1912, the board of directors requested Mr. Pagele, who 
wae an architect, to prepare the plans for such a building. 
Thereafter, at the request of the chmirman, he mt with the 

beard and submitted sketches of the plans, end sfterwards at 
their request, presented other sketches and submitted a price 

in writing. ‘there were thirty-cight meetings of the board 

held in 1912, and the work was energetically pushed. ‘The 
president of the board informed Mr. Pagelse that his preposition 
was geeepted and that he, Pagele, should prepere the plans and 
weoeifiextiene and estimates for the building. On April 235, 1913, 
a epecial meeting of the society adopted o formal resolution that 
it erect and construct a church bhilding on a lot “according ta 
plas end specifientions prepared by William ¥. Pagele;" that 
the directore might incur the indebiedness necessary to do this, 
and thet the directors or their chairman and clerk when instructed 
by them te do so might execute and deliver all written contracts 
deemed necessary. A bullding snd finance committc eas appointed 
on Way 6, 1914. Upon the recommendation of this committee, the 
Girectors were instructed to ool11 the firet let bought and ‘start 
budlding ope ratione at new location + once.* In response to 
qucetimse from the building and finance committee Mr. Pageis ine 
formed them that he wovld cherge for his wservicea as architect 
4% of the cost of the tudiding, that he, Pegels, would furnish 
some other necessary assistance. 

° In the latter part of May, 1914, Hr. Currell, the 

— chnirman of the building committee instructed ur. Pagelo to let 
1 contracts fer the construetion of the chureh building and proceed 
with the work, Pagels did this and executed the contract in 
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g question. Bids of the various ¢oirectors / submitted and 

’ approved by the building and finence committee, and on Jane 1, 
4914, the chairman and clerk ef the church certified to ur, 
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Pogels in writing, that the tuilding committee had power to 
place contracts for the budlding. The corner stone of the chureh 
wee laid Jume 50, 1914, in the presence of and under services 
ceiducted by readers and officers of the seciety. The shop de- 
taille of the structural stecl and iron work were furnished by 
Ur. Pagels who employed ond paid the Yestcott “nginecring Company 
therefer, Hr. Pageis superintended personally all the work 
and any devintion from plans and epecifieotions was by his dire 
ection which the contrset gaw him power to do. The committee 
mew that the “estern Iron Compeny wee furnishing end delivering 
the moterial under ite bid and the defendant church actually made 
Six paymente ot different times by ite cheéke on the contract. 
In making some of these puyments the church required ond the 
iren Company gave affidavite as to the subcontroeters and the se 
affidavits contained the name of the complainant and the amount 
due Or to become due te it. Afterwards payments were made to 
the Iron Company withext requiring staterents as required by the 
statute. From these facts the mastor concludes, and w think 
correctly, that the contract was duly authorized by the chur dh 
or, at least, it must be considered ex duly ratified by it. 

Moreover, Article 1 of the Lien Act above quoted 
expressly provides that one furnishing material ete. on the 
oxaer Of on architect or superintendent of the owner, having 
1 charge of the improvements or building, ahell have a lien for 
the some. “e think, irrespective of the written contract 
appelient would be liable under this section. 

Appellant further contends that the work of appellees 







was defective and incomplete. That these defects etc, wore 
remedied at a reasonable cost of $5928, or §725 more then the 
Balance Site Gb be den te the Meotere fron Oompony , and thet 
NTE ee a ee ee 
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The evidence shows that the inst work dom by the 
Iron Company was on October 25, 1914. In November the church 
became dissatisfied, stopped work on the Wilding and employed 
another architect. On Hovenwber lath, the Board of Direoters 
accepted the maignations ef the mesbvere of the building committee 
ond » new committee was chosen from which the old menbers were 
eliminated. Wr. Pagels wos dismissed av architect. Mr. jtanhépe, 
whe bad theretofore been employed to examine the building, wae 
appointed architect in place of Mr, Pegels. The new commnitiee 
wrote to the Western Iron Company as follows: 

"January 29th, 1915. 


Western Iron Company, 
1809 Belmont Avenue, 
City. 


Gentile men: 

Before and since appointment of our present 
architect, L. B. Stanhope, we heave had aeveral examinations 
made of steel construction wiich you sublet to Jouth Halsted 
Street Iron Yorks under y ontract, and w find that beth 
in quality and cone tructi 8 of very poor charecter, and 
is, in fuet, defective in many important points. 

We furthermore find thet construction has not been 
made according to specifications. 

The work, in fact, is of such character it will be 
nevestary to remove portion of steel work, st least. 

wm are now having leading engineer pass upen mat tere 
carefully to see whet can be retained ond whet it will be 
impessible te retain; and will shortly be glad to have cone 
ference with yourselves and representative of South Halsted 
Street Iren “orka to. present our findinge and requirementa, 
and will advise you at carliest possible moment through our 
architect, Lue “e Stanhope. 

Yours very truly, 
BUILDING & FINANC? COMWITT?S, 
PIRGT CHURCH OF CHMZuT, SCIemTisT, 
Of OAK PARK, ILLINOIG. 
George . Baldwin, Chairman.* 


It appeers that the committee did not thereafter advise 
the Iron Company thet cither the committee or church wes ready 
to meet either complainant or intervenor with reference to the 
matters mentioned in the letter, and no opportunity woe ever 


aiwn either of them to correct any alleged defects either in 





rication of the materiel or in the erection ef it. We 
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further statement of claimed defects wes submitted to them. 
Appellant now contends oppellecs camet recover beamuse they 
444 not show cubstantial compliance with the terms of the con« 

. tract. Se think it needs no citation of authorities to show that 
this rule is not applicable where tie ewer, as here, etopo the 
work, discharges the contractor and thus prevents him from 
eompleting the contract. 

Bxpertes testified for both sides on the issue raised 
aa to alleged defects. Ho attempt seems to have been made to 
submit proofs as to claimed damages as to the different items 
Glaimed to be defective. There ie no basis in the ovidenoe for 
the apportionment of damages, and some of the contentionea of 
the defendants are clearly witheut foundation in fact. KMereover 
it ie undisputed that after the employment of a new architect 
the plone and specifications were changed. Under no conceivable 
theory would we be Juetified in helding (even conceding that the 
contrieters were wholly et feult) that they could be held liable 
for the cost of completing the building according to plans od 
epecifications different from those with respect to which they 
contracted. In eo for om any defecta in the building resulted 
from imperfect plans neither the contractor aor the subcontractor 

would be responsible. Many of the defects claimed the testimony 
shows resulted from the unfinished condition of the work nt the 
time the defendent prevented its completion. It would seem that 
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in faimess to the contractors an opportunity should huve been 


wy 


Given either to complete the work or to explain their views with 
reference to the different iteme whieh were claimed to be defective. 






‘The letter promised this would be done but the promise was not 
kept. Appellees were wholly ignored after the work wae stopped, 


the building wee allowed to stond in an uncompleted atate, and 
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the eteecl and iron work wes not protected from the elements. 
Hething was done to prevent the colume from getting out of plumb 
until late in the opring of 1915, 

Some experts who testified based their epiniens upon 
photographs of the building made monthe after the work wes stopped 
and while it wae in an uncompleted state. 

“ven if we should hold that the fincingsof the chaneellor 
as to any er all of these claimed defects are ageinst the wight 
ef the evidenese appellant would «till fell beenuse it hes not 
pointed out any fair bawis for determining the amount of damges 
to be allowed for such defects. 

Although ordimarily we would not do so, we heve in this 
cane examined the exceptions to the master's report which are not 
abotracted. they are forty-seven in nusher covering many typee- 
written pages. They sre qywite gencral in their nature. A conside 
eration of them would require use to serrch the evidenee many times 
in order to determine their merits. As Judge Gery suggected with 
reference to similar exceptions in Huling v. Yarmdi, 35 fll. App. 
236, & trial court may well have refused to emberk upon a voyage 
of discovery without chart or compass. 

Yor the reasons indicated the deeree will be affirmed. 

AFYINMED, 


Barnes, J., and Gridley, J., conor. 
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CHICASC STEEL CAR COMPANY, 
& serporation, | 


Hi, FUBSIDING JUCTICS BATCHESTT 
DELIVERED THR OPINION OF THY COURT. 
Plaintis? beiew sued in ascumpsdt en the common counts. 

To Bis declaration was attached an sifidevit of merite eteting 

thet hia alein eau fer soumiasions duc for servicee rendered in 

eeeuring « purshecer for fiftyeright tek oare ef the cefendont, 

which gaid “cars were s914 to the Nerth smestean Refining Company, 

and that the tencaiatie charge for sunt servicers in ihe vem of 

$25 wer ver, or a tetel ef G1450.0°." Tra acfeadcemt filed the 

eenere) iaswe with an ofPidevit ettiuched denying thet the cere 
ee BOE ce a result of ony servicen rendured by the plnintisy, 
| ana cenyging that cefendant promised to pay ony Gasmiesien to 
| pleintiftf for the eele ef the carn. “he conse wea tried by no 
 dury. \ 
. It appeared from the evidence that plaintiff war a 
broker; that the defendent was represented in the tran action 
am auention by itv prenddent, Mr. Gibson, who at the request of 
the pladutiff called at his offi@ early im Neverber, 1916, to 
eect Br. Shecteroft, “ho wae the president ef the Kerth Americen 
Refining Company, md who come te plaintiff's office desiring to 
: buy @ lerge number ef tank cars. fhe pleintiff tectified end 
48. im part, cerrobernted by the testimany ef two employees ix 
hiv office thet in a conversation with Mr. Gibson, he, pleintiff, 











| Stated that he would expect Cibem to protect him to the extent 
of ‘Ceumd scien of $25 per ear in case » sale was made, and that 
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Gibson said that thio would be satisfactory. Gibson admitted 
& conversation with plaintiff at the time in question, but 
denied that there was eny talk of or agreement about a 
Cormission. He further teatified thet later in the sane day 
and at plaintiff's office and while slone with plaintiff, 
plaintiff exked him te meke = price on the care that would pretect 
the plaintiff to the extent of a commission of $20 per car, and 
thet he ine told the plaintiff’ that plaintiff would bheve to leok 
to the purchaser fer his commissione. Thies converertion was denied 
by the plaintifr. 
it eppears at the time in question defendent only hed 
fortyeasven tenk cars for disposition an4 these cars were under 
option for asle te arother party, end were sever, in fact, eold 
to pleintiff's customer. The evidence is conflicting es te 
whether any ofher care sxcept theve fortyeseven were discussed by 
the parties, but it in uncantradicted thet on the Sth day of 
Hovember, 1916, defendant's prest@ent wired plaintiff from New 
Yerk, “Don't know your wan's name nor where at, but am offering 
same for all can deliver net te us with 20 per cent., forfeit | 
deposit to guarantes good faith. 411 close by noon, 1%th or 
before.* To which on the same day pleintiff replied, "I wired my 
mon, Irving *heatecreft, MWealpine Hotel. Heard nothine. There+ 
\ fore you better see him.* The denl fer fiftyericht ears we 
¢lesed in the month of December, 1916, and for o deferred delivery. 
Appellant, apparently en the theory that «a verdict for 
defendant should have beon directed, suggests ss a propesition of . 
law that « broker employed by a selier cannot recover fer 
| Commissions unless he produced a purchaser, resdy, able and willing 
© purchase on the terns designated by the selier, and that the 







¢ must aleo show thet he was employed by the seller to make 
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the sale. It is not controverted thet this is the law but the 
question of whether under the lew, as atated, and under the 
fsots proved in this case plaintiff was entitled to recover, 
was the issue submitted to the jury. 

the jury found for the plaintiff and we do not think 
that we con say oo a metter of lnw that the jury could not 
resnonably so find. %e think, therefore, the motion for an 
instructed verdict waa properly denied. 

At the request of pleintiff the court instructed the 
jury: 

“if you believe from the evidenee that any witness 


hae sworn falsely te a materinl issue in thie case, 
then you have the right to diaregard the entire teatimony 


ef auch witness, ¢xeept in so far as hie or her testimony 


as corroborated by ether credible evidence or by facts 
and circumstanees appearing upon the trial of this case," 


Thies instruction is clearly erroneous for the reason stated in 
Sedair v. Ham Hationnl Genk, 235 Ill. 572. “e are not able to 
egree with appelier's contention that the error wor hermle os 
under the facts in this cave. 
Yer the error indicated the judgment will be reversed 
wad the couse remanded. | 
HSVURGED AND RENANDOD. 


Barnes, J., and Gridley, J., concur. 
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ERDRUND S, CUMMINGS 
FEAL, PROM MUNICIPAL COURT 


OF CHICAGO, 


yd 8 L.A. 6 3 3 


MR, PRESIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OF THE Count, 


This is an appeal by the plaintiff from a judgment 
entered in an action brought in the Municips] ceurt ef Chicage 
upon s finding in the plaintiff's faver in the sum ef 866,67, 

Plaintiff's amended statement ef claim alleged that 


plaintiff and defendant in April, 1917, entered into an agreement 


whereby plaintiff leased to defendant certain office space in the 


New York t.ife Building tc be occupied by defendant as a law of- 
fice from the lst day of kay, 1917, to the 30th day ef April, 


ee 


1918, together with certain services and incidental accomoda- 


a 


| tions; that in the month of May thereafter and before any rent 


was paid, & new agreement was made whereby plaintiff agreed 










to lease said presises for the period abeve mentioned and to 
furnish defendant telephone and shorthand servicer and other 
incidental acecmmodations embracing other services net pre- 
viously agreed upen, sand in consideration thereof the def end- 
ant agreed to pay the plaintiff a different amount than that 
originally agreed upon, to-wit, to pay the plaintiff therefor 
$1050.00 in monthly instalments ef £87.50 each; that defendant 
took possession and oceupied the office in the months of bay, 
June, and part of July, and paid therefer $262.50; that defendant 
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vacated the effice in July, but did not then ner afterwards termi- 
nate the tenancy; that on December 1, 1917, plaintiff leased 

this office space for the uve and benefit of the defendant for 

the sum of $51.00 a month, which was paid by the new lessee, and 
that there wae & balance due to plaintiff ef $532.50, 

The affidavit of merits denied the making of the 
lease or the new agreement as charged in the statement of claim, 
but on the contrary alleged that the defendant informed plaine 
tiff at the tim« he arranged to cecupy thie effice that he had 
certain prospective business which, if it materinlized, would 
cespel defendant to sove into new offices; that defendant oceupied 
this room with that understanding and without definite agreement 
except for the payment of menthly rent during his eccupaney, and 
that there was ne agreement whatever aa to the duration ef such 
tenancy except that this defendant told the plaintiff that in 
ease it became necessary for him te move his offices socn, he 
would do whatever was fair end right under the cilreumstances 
and facts; that said business came in the letter part of vay, 
and thereafter, except for a few days in June, he did not ocoupy 
: said effice room; that hie furniture resained therein until the 










early part of July, when everything belonging to him was renoved 
from the premises; that June lst, he, defendant, notified plain- 
tiff he would move his office and paid rent up to and including 
the month ef July, although net under legal cbiigation te de Bae, 
fhe affidavit alse pleaded the Statute of Freuds and 
generally denied that anything was due, The plaintiff and defend 
ant testified as te the agreewent under which the defendant cceupied 
the premises, and gave testimony which tended toe suppert the allega- 
tions of the statement of claim and affidavit of merits respectively, 
It ie not disputed that defendant went inte pessession 


⸗ the office Kay 1, 1917, that he vacated it July 7th or Sth theree 
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after, and paid for rent and office expenses at the rate of 
287,50 a month for the months of way, June and July; that on the 
is$ day of June, 1917, defendant teld plaintiff he, defendant, 
would have t© move and wake ether office arrangements; that the 
rent for the room was $66.66 a month, and that the other payments 
were for services and incidentals; that efter defendant moved 
beth parties endeavered te find a tenant, but were net successful 
until Decexber lst, when the room was rented fer $51.00 a month; 
that during al1 thie time « correspondence, indicating very bitter 
feeling, was carried on between plaintiff and defendant, in which 
plaintiff insisted defendant wae liable, and defendant denied any 
legal lisbility, 
The court found ag a fact that beginning May 1, 1917, 

Gefendant was a tenant from month te month of the plaintiff fer 
the office space «hich was in the Yew York Life Building, and this 
finding ef fact is not here contested by either party, 

! Plaintiff requested the court to hold “that the de- 

fendant geve no notice to the plaintiff ef the termination ef 

the tenancy which existed between them," but this the court, 













eerrectly, we think, refused to do, 

The court also refuecd to held as applicable te the 
facts of the case propositions of lew submitted by plaintiff, 
questioning the sufficiency of the notice given by defendant to 
q terminate the tenancy, end by propositions held indicated that 
q the notice in the opinion of the court was sufficient. Fisintiff 
appellant argues that the notice te he civen by a tenant who de- 
Sires to terminate a month te month tenancy must be just as speeifie 
ae that required of the landlerd whe desires te terminrte it, and 


that the only difference io that by reason of the Statute the netice 
2 


¥ f the landlord must be in writing. furd's Rev, Stat, 1917, ehap 
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SO, sec, 6, 1846, 

While it ie true that the duties of landlerd and 
tenant desiring to terminate a tenaney from month to month are 
reciprecal, the nature of the relation ie such that notice from 
the tenant to the landierd is net recuired te be se particular 
and specific in character as that recuired of the landlerd te 
the tenant, The statutory requirement that the landlerd must 
give notice in writing recognizes an essential distinetion, We 
think the rule applicable is correctly stated in American and 
English "neyclopaedia of Law, vol, 18, page 396; 

"And agtual notice on the part of the landlord of the 
tenant's removal from the premises, hia claim that the lease 
is termineted and his refusal to pay rent on that greund, 
constitute sufficient notice te quit, to terminate the ten- 
ency at the end of the next pericd, if such knowledge was 
acquired by the landlord within ths time during which the 
tenant could have given notice to terminate the tenaney,* 

While seme of the prepositions cf lew held were not 


otated with precise accuracy, we tiink it is apparent the court 













applied the rule above stated. It is uncontradicted that en 

dune let defendant teld plaintiff? that a contingency bad ariven 
which made it necessary for tim to move from the office, that he 
followed this up by ceasing te cecupy the office, and on July 7th 
moved his furniture therefrem, and thet on August ist he refused te 
pey rent, denying his liability therefer, and #11 thie with plaine 
tiff's knowledge, ‘This, we think, smounted te sufficient notice 
that the tenency was terminated, or, at least, that it would be 
terminated at the end of the next period, which in this ense was 
August Slet, 

The judgment will be affirmed, 
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PEOPLE OF THE STATE OF 
ILLINOIS, \ 






I + OY 3 
Cis ⸗ ey 27 
\ Defendant in Erroxg 2 18 7 
Error to 
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) 

) 

) Municipal Court 
of Chicago. 

) 


‘ 
ALBERT PAVLAK, | # 
aintif fg’ in Error. 


ae! 
UR. PRESIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OF THE COURT. 
In this case an information was filed on behalf of 
the People in which it was charged « 
"that Albert Javiek, late of the City of Chicago, 
heretofore, to wit, on the 18th day of March, 1919, 
at the City of Chicago, in said County of Cook, in 
the State of Iliinois, aforesaid, Vourteen -- Dollars 
' ($14.00) in lawful money of the tnited States of 
America, of the value of Fourteen Dolicrs, the 
personal goods and property of The Peerless Light 
Company, the same being a corporation, then and 
there being found, did, then and there wrongfully 
and unlawfully steal, take and carry away, contrary 
to the Statute” etc. 
There appears in the record a jury waiver signed by 
Albert J. Pavlek. It also appears that Albert Pavilak came in 
his owm proper person, and being duly arraigned, entered a 
plea of "guilty". “and said defendant being duly advised by 
the court as to the effect and consequences of said plea, and 
said defendant still persisting therein, the court orders said 
plea to be accepted and entered of record against said defendant." 
Afterwards upon motion of the state's attorney it was 
“considered and adjudged by the court that said defendant, Albert 
Pavlak, is guilty of the criminal offense of larceny of the value 
of fourteen dollars on said plea of guilty. And it is ordered 
by the court that Albert Bavalak be and is hereby sentenced" etc. 


Thereafter a mittimus was issued to the bailiff for 






Albert Paviak. 
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Of the many errors assigned and ergued on this record 
it will only be necessary te consider one which questions the 
sufficiency of the information in that it fails to specify the 
kind or denominwiions of the fourteen dollars alleged to have 
been stolen or to allege that these were unknown. The Supreme 
Court has held this to be neceasary in People v. Hunt, 251 111. 
446, and this court so held in People v. Miller, 178 121. App. 
292. That a writ of error will in such case lie although no 
motion to quash was made, and although a plea of "guilty" was 
entered, is decided in Klawanski v. People, 218 I11. 481. See, 
also, People v. Seiss, 168 Ill. App. 502; People vy. Stoyen, 
280 Ill. 300. \ 

The judgment will therefore be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


Barnes J., and Gridley, J., concur. 
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: yr ON a 
PEOPLE OF THE TATE OF ILLINOIS } Tone VD 
ex rel. OPSLLA AOSINSKE, { 
, Appellec, 
Appeal from 
va. ‘ Wunicipsl Court 
YL % ; of Chicago. 
JOM SPORBY, al 


Appellant. 


DELIVERED THN OPINION OF THN COURS. 

This i6 an appeal by the defenicnt from « judgment 
entered on the verdict of a jury finding the defendant to be 
the fether of « bastard child. . 

Appellant was a minor st the time of these proactede 
ings. the only alleged error assigned md argued is the 
fedilure of the court to appoint » guerdian sd jitem for him. 
this point was decided adversely to appellant's contention 
by thio court in the case of People ex rei. v. 
No. 24669, filed Cotober 16, i939, not yet reported. 

The judgnent will be affirmed. 

APPIAMED. 


Barnes, J., and Gridley, J., conéur. 
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VICTOR CHRIGAL ORK, 
& corporation, t 
; Appellant, Appeal from 
4 
superior Court, 


Vibe 
Gook County. 


Appellee 918 1.A. 634 
MWR. FUGTICK BAWWES OELIVENR THe OPINION GF THE counT, 


Thies writ brings for review the diowiseal fer want of 
equity of « bill seeking on injunetion to restrain defendante 


——— ee — 


from discieeing or using complainant's alleged secret precenses 
and searet we theds eof manufucture ef phosphate, in competition 


, 
| 


with complainent puraucnt te a comepiracy to appropriate then, 
ead in violation of « confidential relation and an expresa cone 
trast. 















By consent the becring ene in gomre, and the evidence 
is somewhat volumineue. Woot of the material facts are not 
eontroverted. The pivetal question is whethor é formula, used by 
complainant in the aamufscture of phowuphatee, do o trade secret. 

Complainant war engaged in the business of manufacturing 
Phosphates ond other chemieale. Gne Hechs wae ites mein executive 
officer, In 1903 it took over the business of a partnership, ite 
processes, patents, e¢te., with which Keche was then connected. 

A& thot time defendant SLAff came inte ite employ. He had 

_-«#previously been euployed by such pertnerehip as a common labo mr, 
4 That mmowledge he acquired of chewhetry and processes used in 

q such business pricr to Juiy, 1914, when he left compicinant’s 
a . wae wontly through his experience while in its employ. 
mary 26, 1903, he entered inte « written eomtvact with 
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complainant obligating himscl’, omong other things, "net at any 
time, either during or subsequent to auch employment, directly 
or indirestiy to give any porven ony informtion in regard to 
the whole er any port” of ite plant or premeesees. Yrom that 
time to July &, 1914, he continued to work undur that contract, 
exeegs thei Hie wagee es fixed therein wore increased from time 
to time. ms leaving complisinent's empley, he with ce fendantes 
Braff end FPlaig, organized the iLiff-Bruff chemical Company, 
which established and operated « competitive phosphate factory 
at Moopesten, 11240642. 

Tha bili chorges, in cubetence, thet reivying on evid 
eentract end « comPidemiinl reletiecnehip cesplhainest informed 
LLaff of ite experiments, mtheds, proceeren, 6ts., snd thet 
Sisregarding sueh reletionship be conepired with defendante 
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Broff snd Plsig ts epprepriate euch sethedo ond precesoew to 














their own use ond benefit and in pursuance thereof they organised 
eaid ihiffetruff Chemiecs) Cempany te compete with compleinont 
in the merufccture of phosphates, end thet LLiff diselosed to 
them auc caida Cempemy covplainant’s eaid seeret metheds ond 
procesces, which are of grest velus to it end ameng ite chief 
aeeetea. 

the jeint enewer tekes Serene om the claim of seer ey 
Of such mthedn and preoseure ené¢t em the charge ef irproper or 
unlecful diecleowre of the cume by Thiff, averring thet rlirr 
Giscevercd em impreved precese fer the menuffecture of pheephate 
that was net in fact new, and thet ho hst the right te inpert 
information sencerming 11 because ef on enfelfilled ogreement 
with Eecha to purchase hin alleged dizeovery fer 20,000 worth, 
«PAF value, of camplainant's oteok, The evidence is inouffictent 
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#O regarded by the eheamveller. The circumstances of Ilirft's 
employment and his conduct ae weil ase Bie own otatments are ot 
vardanee with such a claim. The main contreversy was as te 
the secrecy of complainant's proceaneae 
’ Im the course of the heuring, it wav stipuleted that 
evidence under the claim of secret proeeases waiid be confined 
to the procews deseribed in compisinant's exhibit o, » formmia 
for “the lime preoess for neutralising free phosphoric acia*, 
which compicinant has auocesetully usee wines 1912 in the 
manufacture of monoceleium phouphate, and thot complainant's» 
ease whould atund or fehl on auch evidenoe. The claim set out 
im the exhibit includes the resgent,meloked line, in lumps, 
and the processes au manner for ite use with other ingredients. 
While the plendings end evidence prosent the isoue 
whether Iliff made digeavery of the prewoe and sold it to 
Compleinent we think the defense on that deuwe ie not substantiated, 
and that the main questions of fact presented by the record are 
(1) whether the prowos ie x trade seoret, (2) whether lift 
ocoupied a position of confidential relationship, ond (5) whe ther 
é he was guilty of » breuch thoreaf, ond there wee » conapiracy 
‘ betwen him aud the ether defendants to use it in competition with 
— compiatnent. 
im our view of the cose © detudied discussion of 
| processes and methods, nv testified to, invelving technienl #kill 
ttt Knowledge of chemistry, would serve no proetical purpese 
amd would unnecessarily preleng this opinion, as well on tend 
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- be give publicity to the alleged trede seamt. For, from « 


: - taretal wnahyaie ef the ovidenee we think it eleorly shows that 
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method, unemployed and unknown until the process was perfected 
end put inte actual use by compininant, end thet mowledge 
thereof wea imparted to ar acquired by Iliff while eeoupying a 
position cf confidential reletionship towarda complseinent. 

the défense as to ite being «= seeret or newly dise 
covered process, rested meimiy on the testimony of two chomieal 
experts. That of ont was te the e* fect thet the literature ef 
the oubject ought to eagsest te a cheamiat the idea thet o ree 
action would take ploce between said reagent and phowphorie acid 
with the resulting preduetion of some kind ef monocelecium phosphate. 
Theat of the other was to the effect thet he hat reached such ree 
eult in laheratory experimentction with the use ef seid reagent 
Ain powdered form, but deoming it impracticul hed abandoned attempt 
to develop » proctieal proceso, “hen enalysed the te» timony of 
the former meane ne mere then that the Literature would suggest te 
the selentific mind the somsible use of wuch « Feagent, ond thet 
ef both that experimentation would be required to develop e praetical 
process. The futiiity of such » defense is very ably etated at 
length, in lenguage unneveseary to quote, in o very eimiler case, 
thet of Eostmom Keduk Go. v. Keichenbueh, 89 NH. ¥. Sup. Ct. 183; 
70 Hun. 24, Heither such suggestions nor the limited and sbandoned 
experimentation by dcfendant's ether expert witness, supports 
defentiunts’ contention of anticipating ouch formule or ite alleged 
Bevelties. So eubsetential representation of « preceas for obe 
taining prootices, results, such “ae would enable one skilled 
fa the art of chemiatry te preetice hic invention =ithout the 
Mecessity of experimenting’, iv disclosed either by the 


« theeretienl informetion furniches by the one, or the dnacription 
a fame experiments made by the other. (Hopkinz on Patents, Vol. 


— General “leetrie Ce. v. Houkine “o., 224 ved, 464, 
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EQs Ve Jesterm Glane Co., 178 Fee. OFF, 
950.) In the lest cited esse, invelving a patent, it was said 
that « description cited as om anticipetion “must be an account 
ef a complete and sperative invention, ‘capable of being put 
inte practical opexation’.”* Nothing disclosed by defendente* 
teatinony on the subject cun be thus characterized. The evidence 
discloses a different combination of elements in complainant's 
prowess from thet emplieyed in experiments by dofendente’ expert. 
"it de perfectly well aattied®, ae svid coe Ve 
Bradford, 234 U. 5. 566, 364, “that 6 new combination of clenente, 
Old in themselves, but which produce « néw snd useful result, 
entitles the inventor te the protection of « patent.” But whe ther 
the process is inventablie or not we deem it unnecessary to cone 
Bidar, «% appeilecs admit thet "there may be « trade secret even 
though neo patent could be obteined thereon.* Wor do we understand 
appellecs to question thet a court of equity wil protect a 
property right in a trade secret whethss anwintebie or mot. 


(adomon v. Horta, 40 8. Y. 400; Nevterwedt of ah. v.tigtionad 


Raper & Supply Sg., 484 Ind. 675.) 
But no use of the reogent fer such purpose of neutralizing 


—softee phosphoric seid in the sanufocture of sonecaleium phosphate 
waa shown or imoun to exiet before 4% was omployed hy complainant, 
if or efterwards excspt as 1t wee used by the Lkiff-lruff Chenieal 

| Company, « unqueutionably through inforsstion furnished by 
@efendsemt 2iiff. There ia no pretense thet appelices dorived 
their mowledge ef the process from aay other woures than from 
complainant or imew of my description of 14, other then shat 
«Me comteined in wadd formule; and the proof xarrunts the 
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generally in the trede, ond wae used by complainant te the 
exelusion of the rest of the world until defendente’ plent was 
in operstion. Complainants took various precautions te keep it 
B® secret, tven using fictitious names fer the ingredienta enmong 
ites employes, and ITliff not only knew complainant regarded it 
aS a seeret but aesisted in protecting it se such, Hie duties 
were connected with the different prececses employed in the 
Manufacture of complainant's products, and required him to carry 
out the instructions of the laberstery in the operation ef the 
Piant. In conjunction «ith scmpleinent's chemist # who entered 
into a like eontract not to divulge information coneerning come 
plainent's mr theds ond processes © he participated in experiments 
for new or improved mothede and processes, and to that end was 
given secceas to ite private records of research, and assisted in 
developing the process in question, all the time mindful of 
| complsinant’s policy af secrecy and of the trust repesed in him. 
That under such a ulate of facte he ctood in a confidential 
Pelation towards commlainant oan Heardiy be «a subject of con- 
troverzy. 

Rer is tne abuse of his trust or the violstion of his 
express cmiract less ranifest. Refere he left complainant's 
employ he was planning in concert with Bruff and Fieig the ens- 
q  +teblichment ef o competitive plant manifestly te use complainant's 








| processee and applisnees which it hed taken comple inant wany years 
to develop, a1 om expenditure of spproximately $50,000 a year 
, aur ing the leet six years of ILiff's employment. Flaig, who as 
hie sseiotent foreman, mew of such policy of weereey and who © 
through = semwhat simdlar relation of confidence had become 


ed to some: extent with complainant's processes, including 
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thet in question, admitted having confereneen with 1Liff before 
the latter left compleinant towards siding in the formation of 
eeid competing company, and haw since gone to the empley of that 
Company. Shortly before ILAff left complainant's employ he took 
Bruff secretiy through the plent, without authority, at me time 
when ite officers were oxpe ected te be absent. And the evidence 
tends to show thet whom the [liff+Bruff Company won being 
orgenized, of which Pleig sad Bruff were original etoecknolders, 
end befors it started in buainess, they ¢aek had emetructive 

af mot actual knowledge of Ilifif's purpose to use complainant's 
precesses, and that * hai a contract with compleinant which 
put him under reusriettons, tne epecific terms of whieh they 
aid ‘mot care or seek def initery ag aneurtade Howvwer, before 
the plent was act tik gyerotion they sere fully apprised by the 
filing of the bill herein of the previsiena of seid contract. 

. in proceeding theveafter, under the clreusstances, to use such 
information ad precensea in the conduct of th: Hoopeston plant 
we think each unquestionably participated in the conupiracy 

 Sherged, and sheuid net te permitted to use tue fruite thereet 

t@ complainant's detriment. %e can reach no other eoneclusion, 

therefore, than that the precess wea a trade secret, known as 
euch by TMiff, thet he eesupled a position of confidential ree 

Aationship snd vielated hie trust, and thet he entered into a 

’ emapiraay with the other defendente to use in competition with 

“pemplainent the preeseeos and metheds of hich be had sequired 

Knowledge while holding such relation. 

Vhide his contract with compleinant contemplated the 

q use of trade secrete in ihe conduest of ite business and euch 
. @ntinl relationship, yet eegordiees of his obligetions 











he is bound by the obligetions implied from such 
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felrtionship.. (HAchols v. Zuylor Iron & Jteel Oo., 74 uN. J. Ba. 
G64; Stone v. Grased)4 Chemica) Co., 65 id. 756; ‘estervelt et a), 
Ve Rational Peper & Supply So., 154 Ind. 673; Harr Vv. Gluecose 
Suger Befining Cn., 116 Fed. 304; Vudean Det inn Se. ¥. Amerienn 
Gen So., 72 8. J. eq. 387.) 
It ie o well settled principle, on which we need not 
dilste, for we do net underetand it to be questioned, thet where a 
party hes a preperty right in « trade acaret, "a court of chaneery 
will protect ageinst one who in viclation of « contract and « breach 
ef confidence undertakes to apply it to his own wee, or to disclose 
it to third persons”, ond wili interfere by injunction to prevent 
euch a breach of trust. (Bexbody v. Norfolk, 98 Wass. 492; Selomen 
¥. Horta, 40 HN. J. 400; Shum So. v. Phogsynuki, 114 Wich. 149.) 
«iting the cases last referred to the court in dtone v. Goss, 68 
Be dg. @Qe 756, uses language particularily eppropriate te the facts 
at Bor: 

















hese ceeee eotubliish the principle that employes 
of ont having « trade secret, “ho arn under an express 
contract, or « contract implied from their cmfidential 
relation te their employer, net te disclose thot secret, 
will be enjoined from divulging the same to the injury 
of their employer, whether befere or after he hase left 
hie empley; «m4 thet other persons who induce the 
employe to disclose the seeret, knowing of his contract 
not to disclose the same, or knowing that his disclosure 
ie in violation of the emfidence reposed in him by his 
@ r be enjoined from making sny uve of the 
information so obtained, although they sony have reached 


the gone result independently by their own experiments 
or efforts.” 


| Phe moct recent cxsee in our own state bearing on this subject are 
| Heeley Go. v. Hargreaves, 236 111, S16, and Hatkowuky v. Affield, 
262 id. 657. On these and other authorities we think thot upen 
“the faets wtated there can be no doubt of complainant's right to 
4 lief ageimot uso und divulgence of its secret processes, 

®, methods and formulae and the disclesuge of «ny infore 
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Waotion releoting te or ceneerning compleinon t's» plist, mehinery, 
ete., of whieh defendants or any of them sequired mowledge or 
informntion threagh 114¢f's breach of his confidential relation 
ship. 

it de urged by defendants that moO mwhder eam be predicated 
on the written contrect because it contains restrictive covenants in 
Foetreint of trade which render it veid as aguinet public poliey, te 
do not 6 construe it. The comirest ie ene of employment by which 
TLAff agrees te devete hie whole tine emt attention te complainant's 
busineus; te do hie best te perfect and impreve on its processes, 
ete.5 te fully disclews ts the proper representative of the company, 
and him only, a1) iserovements or Aleecoveries tude by him, or whieh 
he thinks might be mace and be useful in ite bupiness, and on re quest 
Sign ony paper deemed Hew@asary {6 seoure complainant exclusive 
right thereto; 


| "and elee net ot any time, either during or subse quent 
| te such employment, directly or rome tag to give 
j say person ony information in regerd te the or 
ony pert of Plont or processes of the perty of 

the aime pert (sppedlant; ond net to aid or do anye 
‘hing which might injure, by competition ey otherwise, 
the party of the first pert, ite successora er atelens, 
im ite said business, but #t el] tines 
te do oli he can to prevent other persons from obtaining 
information ef the os oY shy port of the said plant 
oF processes,” 












Looking at the entire contract w cometrue the provieion 
“with respect to competition os qualified wy the final elause ond 
his covenant te secure te Comipiudinent the full ond exelusive right 
⸗ aveh impreve mente, “tc. Under euch ceonatruction sutherit ies 
' bY Sppeliescs upon public policy sgainot rewtraint of trace 
‘BO application, Kest of them relate te restrictive cevensnts 
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a@ to competition in a contract involving the wale of a 
Business and aot one covering trade secrets, We do not think, 
bowever, that compisinant ie entitled to have defendants 
Liif¢, Gruff md Fieig enjoined generally from engaging in or 
becoming intersated in or about the business of buying, 
manufacturing ev selling phosphates, as prayed for, but that 
tne relief shaild ba reatricted to that othe rwice prayed for. 
Aveordingly the decree wili be reversed with 
instructions to preceed in harmony with the views herein 


SKPTE — — 
RYVEASED AND KUMAR DID WITH INGTRUCTIONS. 


Matchett, BP, de, ond Gridley, J., concur. 
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ChAGSS W. MORRIS, \ 

Appewl lr om 

BManicipeadl oourt 
oF Chicago, 


1213 1.4.634 


MR. JUSTICR BARNES DELIVERED THY OPINICH OF THRE COURT. 


GLE OAK CEMETERY COMPANY, 
@ cerporation, 


This appesl is frem = judgetnt fer $577.50 as the 
ermout due on =e premissery note purporting to have been signed 
for appellant by ite president, one Mertin. The only defsasca 
we meed consider ere vent of coasideration and lack of authsrity 
to execute thea note. fhe trisl «2s withut a jury. 

The nete wee dated Neovamber 16, 1915, tan days after 
the company wae organized. The cugiital ef $50,009 sce paid for 
by s farm purchased by Wertin, and the entire stock, except two 
shares, wat issued to and owned by him, Appellee snd others 
became interested sa premeters in conauncating the aale of the 
farm to Martin, whieh wag to be ueed for caometery lots, and 
subse quentiy in a contract, dated Hoverber 25, 1925, fer the 
Sale of some of Martin's ateck. For wuch steek as they sold 
they were to get 4 commission ef 10 per cent, and from the pro- 
ceeds of sale Martin was to be psid what he hed advoneed for 
the farm, and if they ‘failed to pay him the amount thereef with 
_ fmterest on or before April 16, 1916, then his title to all the 


sharen of «stock in his name was to be aboolute, and the other 








4 pertics were to have no interest therein. The contract was 

— abandoned or not carried out. Yor such stock as appellee s0ld 
he was puid the commission azraed upen. 

, Appellee gave verious statements as te what constituted 
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the considerstion of the note — thet it was for acrvices rendered 
in organizing the company; for servicer to the company before its 
Organization, «nd “practically to Mr. Martin“; that part of the 
gervices were in performance of guid sontract; that his only 
Glaim was by virtue of services rendered; that the note was given 
fer ecrvices rendered and “to be rendered"; that he devoted abot 
half of his time «ami energy to the interests of the company up te 
about the ist of April, 1916, specifying tie eerviees as neting 
as tressurer and in going to the cemetery with the company's sales 
manager, Gauthier, and endeavering to seil lots, in which connection 
he used his automobile. 

| Appellee was his only witness. Not only did the president 
deny making eny agreement with him for eervices to the compuny but it 
appesrs that the company had ne business up to the date of the note, . 
but hed simply gone through the formalities of ergonization. Whate 
ever plaintiff did prior to that time wos oe a prewmeter, and after 
that time «so en officer of said company, or in connection with said 
private contracts. “hat he did in selling steck was under a contract 
with Martin in his individual cepacity, Beariin and not the company 
being the owner of the stock. The proceeds of the sale went to 
Martin and not inte the company's treasury. ‘Shatever he did in 
endeavoring to sell lots was as an assistant to Gauthiey, the 
company’s salea manager, who had an exclusive contract for the 
sale of the lets. His services therefore were rendered for 
private parties and net appellant. 

Its president denied signing the note. But, assuming 

he did sign it, he had no express authority to do so, and the 
Rote not heaving been given in connection with the ordinary business 


4 of the company, it is not a cave where the doctrine of the 


t's implied powers is applicable. 


wal we 


horshuer qeokvies vot sow 2h Jods + atom ant Ye maby — oats 
afi woled yaegqmo> aid og Bee kvies tel quieqebe vr) pris hag at 
wid to axeq todt y*atdvall wae Of yYLkeo dtontg® bss: — Ldas tage 
yhoo asc Sum!  geoettaee dive Yo wna ITag we oer ase Ryze 
newt eow ston att dade jborehnet nevhyred Ie onda v wow wate 
tinda bedvowsh ef Sead G"Perebaes ed bs al ‘be bovobnex seotvres st 
Ov qi (Yongemo gece to adeorsenk oe of Natone inn was eke 10 thal 
gakioe ea eenkerey eft gui’? an oge aged high YW hat soda i 
alae a'ymguns edd djiw yuetemes oft o⸗ gabon at bane —— as 


eye 


Aelisennoo shite at ted dion ot yabrovachas bes —— se a 
teehee aff kd Yeo sOK .dgenziw — aba ¢ a. —5 — — J 
$2 jad yongeoo of? ot sootvies xo? mht take arom oy has — 
sagen edt te oleh add of qu aacaiend on batt yaoquen wit $oed ne J 
«ted? sto tomtaagie to alr iignre’ Ao ⸗ warts Po i jot 4 
“Satie Soe ,sedOMTE A HH How omhS Insts ot -xobtg bth? ae — a = | 
bine ditw mtiootno ak a0 KACO bkaw te Te ke hv Sf "ie a 4 
Joarsreo « wobew cow ooze gah Lion J— soa aut fae a — 
—— a —— 

of tnow ofen ont 20 mbowong emt .toose Life * — ra paket 
























teak — —VV———— ise “ —““ mile 
etd 10%, dnetenes eviewhoxe ma Salk ihe Ree me | 
7% bare mrt oxew orp ioraid aoe Ayre Om oe —J wo * 
ors an’ 9 


* aut toca ton ons a eroa 
gatmore tn .atos os akeste bods’ seonkome oot 


oo 


That a corporation cannot pay for promotion services 
except by action of the board of directors is well seitled,. 
(Ceck on Corporations, Vol. 3, p. 2218; Ruling case Lew, Vol. 
7, pe 74; 10 Cyc. 265} Ae said in Rockferd, ete. v. Suge, 
6S fll. 328; "It is soon enough for eorporate bodies to enter 
into contracts when they are duly orgeniszed.” Plaintiff, theree 
fore, wan not entitled te poy for serviess priser to defendant's 
incorporation. 

Nor can he claim compensation aa an officer or director 
of the company in the absence of « provision therefer in the 
eharter or of a by-law or reselution of the beard of directors 
before the services were rendered authorizing compensotion theree 
for. (Ruling Case Law, Vol. 7, pp. 642, 464; Brow v. DeYoung, 
167 Til. 549.) 

Even appellee's counsel shifted his position in the . 
course of the trial, claiming st ene time that plaintiff wae suing 
merely fer services rendered «s on agent, at another time as an 
officer on a settlemnt made by the president for such services, 
and at #t111 another time for serviees rendered before the 
rgmaiuation of the compeny and after it, and also for services 
to be rendered in the future. ‘e think the judgment must be 
reversed with a finding of fact that there was no consideration 
for the note, and mo authority to execute it. 

REVERSED YVITH FINDING OF FACT. 


Watchott, P. J., and Gridley, J., conour. 
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FINDING OF FACT. 


We find thet the note tn aucation wen signed by the 
president of eppellee corporstion without authority, end thet 
there wan ne conviderstion therefor. 
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FRAME MeKEY, Lal in 
Benkrup tey of ‘Arthur B. MeCoid, 
% Appoliee, 


Cirmit Court, 


ARTHUR B. MeCOID « nd ANNA L. 


Cook County. 
HeCOIn, 4 


BR. JUSTICE BARNES DELIVEAND Tih GPINICH OF THR COURT. 


Thies if an appeal frem a decree hawed on a ereditor'’s 
bill to subject the real exutate of amna L. MeCoic, wife of 
Arthur 3, HeCoid, the judgnent debtor, to a lien in favor of his 
ereditors, so fur as his money entered into seid property after 
hie slleged inselvency. His tructee in bankruptcy was on the 
latter's intervention and by ssvsent of the parties, substituted 
for the original commisinant. Tha decree gives a lien on the 
wife's reel estate for $5,240.69, which includes 32,142.44 
interest. 

Appellant Arthur NeCoid wea a praeticing lawyer in 
Chicage, and during the year pricr te March, 1910, was president 
of the Chicago Taxicab Compeny in whieh he held a large block 
of stock. By contract dated December 29, 1909, for the sale of 
$5,000 par value thereof for 94,000 he becane chiigated to John 
lL. Bodo; whe filed the original bill herein, to repay the pur- 
Chase price on demand 60 days from the date of sale. The 
‘a original bill was based upon the judgment inte which this 
Obligation merged in July, 1917. 

On March 31, 1910, Mre. MeCoid's father purchased the 
-* Peal estate in question, which included on spertuent building, 
_ fer $32,000, of which $15,000 was paid in ensh, $12,000 by him 
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and $1,000 by her. The property wae covered by a first mortgage 
of $16,000, and he executed a second mortgage thereon of %3,300 
as part of the purchase price. Though the property was net deeded 
to her until October, 1915, the transfer wan manifestly contemplated 
at the time of such purchase, and the $12,000 was deemed a gift te 
her at the time. After the purchase she paid her feather interest 
on the $12,006 and treated the property as her om, using its ine 
come in paying taxes and interest on the mortgages and in reducing 
their principal end paying household bills. Wp to the time of 
this proeseding she had paid 347,500, on the property, and while 
the income from the property and her ow resources in the meantime 
exceeded that sum, she also received moneys from her husband of 
which ebout 34000, the decree finds, entered inte the real estate. 
This amount was made up ef the fellowing items: 

(1) $167, March 31, 1916, to help make up £1,000 paid 
by Mre. HeCoid towards the purchase price of the property; (2) 
$400 in November, 1910, towerds payment of principal and interest 
on the firet mortgage; (3) $125 in Mey, 1911, used by her to 
repsy money borrowed from her sister with which she paid taxes; 
(4) $245 in Fevruary, 1912, to bey $200 on one of the mortgages; 
(5) 2604.50 in June, 1912, which WeCoid paid direetly to the ower 
of one of the mortgages; (6) $125.50 in November, 1912, used by 
her to pay interest on the $12,000 advanced by her father; (7) 
$606 the sam month, also peid by MeCoid directly to the second 
mortgagee to reduce the encumbrance; (8) 41,000 in January, 1914, 
to take up his note of $1,000 for money he borrowed in November, 
1913, to enable his wife to pay that amcunt then due on the first 


mortgage: (9) $230.25 used by Mra. HeCoid towards paying inte rest 





J due her father av aforesaid; (10) $100 in April, 1916, to ensble 


Mpention gextt « yf beveres caw Ya ggong ade eon ue 000 gk ewe 
08 ,C2' to wo eked? sgeydenat bens dn so Hesmvere ad bw ,000,029 te 
bebhesh fan sew Yitoaqe2q af? — eonieq stedornmuy ett to duspg ee 
hetainsixoo YSteo kann waw totemext ode ALCL ,gedotod hast * o 
of PtLy 4 bowead saw 099, RR wis bem , deadotey Mond Ye oaks mild 9 * 
e «ro ont veddut cod biog ode onanlowe ody xogRa ,ombd, add — 
ent ué2 anien , avo tel ae Ysuegetg ost betas bas 00 nn odd ac | 
geinube: at baa aegagdxom edt oro dootadad beta nexat antyag. ab Cs : 
te Omid at of CY .eLEtM bdedeoned pokynw bay Soghombag aot, 4 
olhde pas ,.“hiogong eda am ,095,, 00 ohog fa. oct, 





pe hn t9, guise : 
oattane aff al aeorsoeet owe tod baa YonegetE oat ri mabe, 
to bosdausd 10d mex eyenon bavioo ot pads. mtq. cae, tet, — 
-tnteg Loge aig otek berndne .ahalt e ath: 20005 trode dots ‘ 
raat at wiwollo?. ed? Io. gy boar gam Frame, weet % ; 

biog 909,58, qu, stam god of OLE £8 Aowatt «SORE LED scone. —J 
{&) ixstege tag et to moti svadonus 847 aaa ee DLODOM, » ee Ee | 
fae teste bee Lagioniug to sasnyey Rbwowed LOL —— 


















jaoxst bie ede, odin side wiltin ont sia pans: v0 aX x 
jheasytrom st to aap go DORE neg oF, ,S1OL, wean ok a. J— * 
weno odd of “Liperth bhog bkedow gotuw OL — at 98.9096:48). 
et hem ,SL0k ,xedwevell of 08.8844. (4)., — 
uvlaa tent YS beonsvde 000, t oad om, Paomotet 
baopee ale of yLioor kd blodes yt bing onde foes 
sPSOL , ermal os OOP, 46 (8). % {seas aum un tee ad, 90 uh 
Adan von me heworsod at Yoram xo SOO De —* aie 








dows ofak — nia hates. —2 ae panei 18,0808, cr 
econ 04, S40£ ,Liigh ak 94 (aa) d⸗e meek Ae. Samy 








ose 


ner to pay interest on the first mortgage; (11) $400 in Sctoder, 
2926, to make up the payment of over $1,200 om the first mortgage; 
(22) $67.50 in May, 1917, used by her to pay interest to her 
father; (15) $200 in Sctoder, 1917, used to pay interest on the 
first mortgage. All these items were decreed te be fraudulent as 
ageinst MeCoid's crediters ond Mre. <eCeid ia required to pay 
their aggregate sum with interest from time of the respective 
payments, emounting to 91,141.44, for which her property is 
impressed with a lien in favor of complainant. 

Appellee contends that these payments were withcut con- 
sideration and voluntary, and sppelients that they were maie pure 
Suant to an agreement wy Neceid to pay rent te his wife , made in 
1916 when they moved into one of the «<partmente, and hia obligatim 
te meet household expenses. “hile there is some evidence tending 
to establish such an agreement we think it spparent that none of 
the suze included in the decree was intended to appiy en rent 
or to mect househole expanses, but each for the apecific purpose 
te which it was devoted, 

the real question is whether in the payment of the afore- 
geid enunerated items there was econetructive fraud. We do not 
think it can be asic from this record that there was actual fraud 
or dad faith om the part of Bre. MeCoia. The family wos evidently 
reduced in circumstances when in March, 1910, Mir. HeCoid becmm 
ineslvent and his resources materisily reduced. At that juncture 
her father acught to eatablisk a home and independent source of 
income for her, and to that end bought the real estate. ‘hile 
the record shows ne express agreement to deed it to her it seems 


to have been the understanding that he would, and the $12,000 
 seeme to have been regerded ae on advancement of what would be 
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coming to her on her futher*s death. She was expected, however, 
to pay him interest thereon, and 414 so, and at once assumed 
ownership of the property, and from its income and auch otherre- 
sources «os she had #ahe took care of the encumbrances, paid sueh 
interest, and contributed to the suppert ef the fumily, receiving 
from her husband whatever he saw fit or was able to contribute 
from time to time. There seem to have been iong intervals when 
he paid little or nothing, end other times when he paid conaide 
erable sums. But the evidenee discloses no errengement as to the 
application of any moneys he paid her except such as may be in- 
ferred from the specific payments in question, which either went 
directly towards reudeing encumbrances on the property or inte 
her bank account toe enable her to meet maturing obligations 
thereunder. 

AS euch transnetions between on insolvent husband and 
hie wife are clesely serutinized (MoKey v. Emmonvei, 63 Iii. 
276) such contributions te her account at such times cannet be 
deemed a mere coincidence. ‘Unquestionably he head the right to 
pay any debt he owed her and it wae his duty to contribute toward 
houechold expenses. And, notwithstanding hor equal ebligation 
in this stete for family necessities, had those payments been 
made expressly to meet houschold expenses advanced by his wife 
we would net regard them se fraudulent. Hut he did not inelude 
his wife among his creditors in the schedule of his debte in 
the bonkruptey proceeding; no account was kept between him end 
his wife; he delivered her no note or other evidence of indebt- 
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edness, and none was apparently asked for; no specific arranges 
ment was made as to the application of the money he gave her; 
end he paid her such sums when or as he saw fit or wes able. 
But the fact that he came to her reseue #0 many Simes juet when 
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she needed money to pay maturing obligations on her property 
supports the inference that such payments were made solely with 
such object in view, and not te pay any specific debt to his 
wife, and hence were voluntery and without consideration; and 
as he was sdmittediy insolvent eat such tines, such paywents, 

so far aa they went dirsctly into her property, must be deemed 
fraudulent in low as against hie erediters. (Schuberth v. 
Sohitloe, 177 111. 346; Hewk v. Yan Ingen, 196 id. 30; Victor 
St al. v. Swisky, 200 id. 257.) ‘het she hud ne fraudulent 
design is immaterial. (Hermon v. Harwood, 124 1d. 104; Herting 
v. Jockers, 156 id. 627.) 

But som of the psyments included in the decree cannot 
rightfully be soid to have gone inte the property. We refer to 
enumerated items 5, 6, @ and 12 aforeaeid, for $1256, $125.0, 
$230.25 and 367.50 respectively, aggregating $549.25. me went 
te pay « loan from her sister, and the others interest on the 
gift she received from her father. Bone of these can be said 
to have gone into the property. They are too remote to be so 
traced in the absence of sny concerted purpose of circumvention 
te thet end. Besides her father neither hed nor claimed any 
lien on the property for interest his deughter undertook to 
pay him. It wae not paid te entisfy or reduce an encumbrance 
om the property. In this reepest it @iffers from the other pay- 
ments that wont directly for such purpese. 

Ror do we think the interest item of 91,141.44 can 
preperly be included in the decree. thie subject appellee 
refers te Walker v. Montgomery, 249 11. 376, and cases therein 
cited, whieh are specialiy applicable to a fraudulent grantee 
oe vende who hes received property fer the purpose of hande ring 





delaying orediters ef the grontor. But the facts at bar do 
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not bring this case in that category. There wae no fraudulent 
conveyance of property and NeCeid never had any interest in the 
property involved, legal or equitable. ‘hile we recocnisze that 
interest may be charged in e cave of even constructive fraud 

yet in equity interest ie given or withheld as under all the 
circumstances of the case seems equitable and just. (Golden v. 
Servenka, 276 121. 469, 433.) We think it would be inequitable 
to require the wife to pay interest on money handed to her by 
her husband from time to time ever a period ef several years 
under svueh circumstances that she might rensonably have regarded 
such money as his contribution towards househeld expenses. Had 
she used his money for thet purpose snd her own money for the 
payments in question, ne one would question her right te do so. 
But having teken end used the money for « purpose adverse to the 
rights of his ereditore she esmnot now claim a right therete on 
the theory of o seteoff ageinst her advancements for household 
expenses for which she os well as he was liable. Hut her liability 
for interest is a different question, ond the facts presented sre 
entirely different from these which commonly justify tie inclusion 
of interest. It is not « case where the original purchese of the 
property was made with a view of diverting her bifsband's earnings 
inte it. 

We need not dilate upon ether pointes discussed further 
than to say that as appellents assented to the substitution of 
appellee as compleinant in the amended or modified bill we deo not 
think they are in a position to question his autherity to proceed 
im the cuse, Nor do we think thet the decrees is brosder than 

; the avermenta in the bill ac anended or modified, or that it is 
' neceasary to disturb the decree because of the finding that NeCoid 





was insolvent from the year 1900. ‘hile we do not think the 
ey record 80 shows yet it sufficiently shows inselveney during the 
pe of the payments in question. 
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The decree, however, should be modified «as te the 
amount of the lion in accerdance with the conclusions above 
Stated. Agacerdingly it will be reversed for modification 
in accerdence with the views herein expressed, «nd otherwise 
effirmed, costs of the case to be equally divided between 
appelionts and appellee. 


APYUARED IB PART AND REVERSED IM PART 
@ITH DIAC STICNS PGR MOoIVICATICn. 


Matchett, ©. J., and Gridley, J., soneur. 
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JOHN G. O'NEIL, 
Appellee, 
Appeal from 
vs. Superior Court, 


Cook County. 


apie Lan yé 918 1.A.634 


MA. JUSTICE BARNES DELIVERED THE OPINION OF THS COURT. 


cIvy oF cHICAcoO, 


This is an action to recover damages for a breach of 
contract. The declaration contains the common counts and a 
special cowmt setting up a contract between appellee and 
appeilant, City of Chicago, for the instaliction of beilers in 
ome of the city's pumping plants, and thet after plaintiff 
(appellee) had become posvessed of the tocls, lsbor and material 
necessary to carry out the contract the city, without reasonable 
ground, discharged him from said erployment end the performance 
of said contract, and refused to permit him to continue under 
it. 

By atipulation special pleas previously filed were 
withdraw ond dufendant was permitted to introduce any evidence 
under the general issue that world be admissible under ape cial 
Pleas. Under such stipulation the city offered in evidence 
Certain sections of an ordinance of the City of Chicago, re- 
lating to construction contracts with it, and certain proceed- 
ings had in the chancery case of Mohr v. City of Chisego, (which 
Game to this court on questions of pleading, 205 Ill. App. 508) 











’ wherein both of the parties to this cause were temporarily en- 
: joined from proceeding under said contract. The court rejected 
the offers, and the main question here is whether there was 
“error in #0 doing. 
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The declared purpose in offering said sections of the 
erdinsnce wae to show that the contract in question wae invalid. 
The offer of defendsernt's counsel did mot clearly disclose in 
what particular respect or respecte the contract was invalid, 
othe rwise then that the city failed to file a profile of the 
werk in the office of the Department ef Public Vorkn, as re quired 
by said ordinance, but of which no proof war offered, and hence 
we cannot ssy that the court erred in not admitting said sections 
im evidence. They might be material on assurance of competent 
proof making them 80. 

But we think the court erred in not admitting evidence 
of the proceedings had in obtaining said injunction. Plaintiff 
based his right ef action on the claim that he wae prevented by 
the city from carrying out such contract. The only evidence pur- 
porting to establish such contention was given by en aseistont 
corporation counsel to the effect thet defendant's commissioner 
of public works hed told him at a time while such injunction was 
am force, and after the chancellor had decided to make it 
permanent, thet he was going to cence] said contract, and 
testimony by said assistant and appellee that the former se told 
the lntter. But there was no proof of any authoritative action 
taken to that end by said commissioner, who apparently exercised 
power and authority in the matter, and it appeare thet subsequently 
appellee, without asserting any claim under eaid eomtract so far 
as the record shows, entered into another contract with the 

: eity to perform the same work, ani completed it end was paid 
S fer it. 







We think the court erroneously refused to receive 
evidence offered by defendant tending to refute plaintiff's 


vation that appellant prevented him from performing the 
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contract. One of defendant's witnesses, an assistant engineer, 
whe prepared the specifications for the second contract and had 
meny conversations with plaintiff with reference thereto, 
testified that plaintiff said to him that “he feared he would 

be unable to carry on the first contract” and that he "seked 

us to make the second contract." This evidence, for the reason 
stated, waa improperly stricken out on motion of plaintiff's 
attomey. Defendant also sought to introduce the proceedings 

had in seid chancery suit, including the pledings therein, 

the temporary injunction, and sn oral opinion of the chancellor 
to the effect that the contract was void and that the temporary 
injunction should be made permanent. It appears that owing 

te the death of the chancellor shortly afterwards a final decree 
was not entered, and that no other proceedings were had in the 
ease until after plaintiff had entered into a new contract and 
performed the work, when by agreement between the parties te the 
chancery suit it was dismissed and the injunction bond discharged. 
It was defendant's eontention, as we gather from the record, that . 
inasmuch as after guch adverse decision plaintiff at his om re- 
quest entered into « new contract for the work while both he and 
the city were under an injunction not to proceed under the first 
contract, plaintiff was prevented from going on under said cone 
tract by the cwrt and not by appellent, which cmwld not allow 
him to proceed without violation of the injunction, and thet 
entry into and performance of the new contract under such cire 
cumstances, presented the issue of fact whether plaintiff did 
not acquiesce in the court's ruling whereby further proceedings 
im the chencery suit became unnecessary. Bearing on that 


question we think proof of the circumetances under which he 
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acted, including said proceedings of which he unquestionably 
had kmowledge, should have been received. 

The court seems to have regarded such evidence as 
offered solely to show res adjudicate and estoppel by virtue 
of the proceedings had in said chancery suit. Om that theory 
the court's ruling was in conformity with the decisicon on 
the former appeal. But euch evidence was offered net to show 
estoppel, but thet the court, and not the city, *stoepped" 
performance of the contract. 

We cannot but be impressed with the abbenoe of evid- 
ence, and the court's refusal to permit any, bearing on what 
tended to show the understanding of the parties with respect 
to the contract in question then the second contract was 
entered into. And it seems somewhat unusual that if at that 
time the contractor claimed dsemages under the firet contract 
the city should have entered into a new coniract with him 
for substentially the same work without requiring an adjustment 
of his claim. ‘So far as this mweord discloses there was no 
allusion to such a claim before the bringing of this suit, 
which was about five years after the contract was made, and 
the —— count disclosing the real ground of the action 
was not filed until the year 1915, about eight years after 
the execution of sshd contract. Under such suspicious cire 
cumstances there should be a fuller examination into the 
facts of this case before sllowing a judgment for $6,325 te stand. 

Seme of the items too, included therein, are at least 
questionable. While the record does not satisfactorily present the 
questions considered, m think it shows that under the peremptory 
and rigid rulings of the court the defendant was deprived ef a fair 
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opportunity to present ite defensea, whether able to establish 
them or not. 

Other points discussed im the briefs are not likely 
to arise on another trini. Accordingly the judgment will be 
reversed und the cause remended fer « new trial. 

REVERSED AND REMABDED. 


Matchett, P. J., and Gridley, J., conour. 
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Most strongly against the pleader, we cannot assume that the 
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METROPOLITAN ae INSUR ANG 
COMPAR Y, a — 
lee 


Cook County. 


9181.\. 635 
WR. JUSTICE BARNES DELIVERS) THE OPINION OF THs CoURT. 


This is an action of slander. The appeal is fram the 
order of court sustaining » demurrer to the declaration. The 
ruling is brought in question only ae to one count. 

Aside from the usual allegations in such o case, the 
count in substance alleges that appellant wae an agent to 
solicit insurance and coliect premiums for the Old Colony Life 
Insurance Company, and one Jacob Goldman an ogent for defendant 
company to collect premiums on its policies, and that in a 
certain discourse of and concerning plaintiff, defendent company 
through said Goldman, “whe,” - the count preceeds to state - 
"as such agent wae then and there attempting to facilitate 
e@llections of premiums due the Metrepolitan Life Ineurance 
Company end to induce persons * * * to pay him, as agent,” the 
premiums so due, fsisely, ete., spoke end published of and con- 
eerming the plaintiff the following defamatory words; *Krakow 
wes thrown out by the company becouse he was a thicf. ie had 
collected premiums from people and he kept the money for him- 
self end has net turned it in to the company." 

What company is thus referred to the declaration 
dees not state. Obecrving the rule of construing the pleading 


mn: referred to meant appellee, especially as the plead. 
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ing procecds to state “meaning end intending to charge” thet 
Plaintiff was guilty of erbeszsling funds “belonging to an 
employer”, and had defrauded “some person, firm or corporation.* 
A® the declaration states that plaintiff was employed by the Old 
Colony Life Insurance Company end nowhere rofers to defendant 
company as hia employer and newhere designates what ape cific 
*person, firm or corporation® was defrauded, it cannot be in- 
ferred thet defendant compony wae his employer or the party de- 
frauded. There is no allegation showing any connection be tween 
the two companies, or that the agent of ecither company had ever 
had any connection with the other company. Nor is there any 
allegation that the slandcrous words were apeoken with the southority, 
knewledge or approval of defendent company. In substance, there- 
fore, the declaration merely olleges thet the agent of one company 
while performing hi» duty of collecting premiums for it, spoke 
certain alleged defamatory words of the agent of snother company, 
which, of therselves, hed no reference to or connection with his 
elileged duty. The only alleged authority pleintiff had wae te 
collect premiums dus to defendant company, and there is no 
allegation of fact from which the inference ean possibly arise 
thet the utterance of such words came within the ecope of such 
Limited authority. The allegation that the words were spoken "to 
induce persone * * to pay him, «cs agent, premiums due appellee” is 
the statement of os more conclusion, “In the ebsonce of express 
orders to do an act, in order to render the master liable, the 

act must not only be one that pertains te the business, but mst 
also be fairly within the scope of the authority conferred by the 
employment.” {Weed on Kneter and Servant, 546.) The utteranee of 
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Such words cannet be said to pertain to the company's business 
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Plaintiff was employed to transact, or to come within the 
scope of his limited authority to collect ite premiums. In 
this view of the case no other questions need be diseussed, 
The judgment will be affirmed. 
APFIRMED. 


Matchett, FP. J., and Gridley, J., concur. 
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ne fentent in Srror f Errer to 


; 
Municipal Court 
Vie 
ef Chicago. 


AVMA BRADVORD, 


Plant it “in “rror. 


} 
by 
MA. JUSTICE BARNES BILIVERED THE ws 1 2 1A. 6 3 5 

Plaintiff in error, « murried woman 47 yoeurs of age, 
wae charged with, and found guiity, ef a wilful end malicious 
essault with « deadly weapon without prevecation and under 
eircumstences showing a maiignant and abandoned heart with 
Antent to inflict bedily injury. 

There is little conflict of evidence. The prosecuting 
witness was a boarder in defendant's house. A quarrel ensued 
betesen them in her kitchen about getting a meal fer him which 
resulted in his choking her. Gane left and went to ber bedroom, 
locked the door and waited therein for about half om hour when 
she thought she heard him leave the house. On opening the door 
ahe caw him near it and endeavored te close it, which she was 
prevented from doing by hie fercing his extrance into the room. 
As he did so he grabbed her revolwer thet he found lying on her 
bed ond beat her over the head with it. In her effort to wrest 
it from him it waa discharged end both of them wounded, neither 
seriously. Me then left the reom taking the revolver with him. 
The evidence clearly tended te show the faete/ao thus ota tede 
It did not, Qn the whole, show a wilful shooting, but that it 
was the result of the struggle for possession of the revolver, 
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But had it been otherwise we cannot say from the evidence that 
in view of the renewel of his brutal assault, after forcing 
entrance into her private chamber, with the manifeat purpose 
ef doing her great bodily injury, she would not have been 
justified in using the revolver to protect herself against 
the same. If there is any place where one may exerciac the 
right of self-defense, surely it is in his awn home against 
agsault by a trespasser. Accordingly the judgment will be 
reversed. 

REVERERD»s 


Matchett, FP. J., ond Gridley, J., concur. 
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PEGPLi2A oF T STATE OF ) 
SLLINGIS, 
Defendant in Urror 
\ ERRCR TO 
\ 
Feo. i MUNICIPAL COURT 
) OF CHICAGO. 


\ 
BARGARET CARD) 


BA. JULTICN BARHES DSLIVERED THE GPINICH OF THE courr. 


On a trial before the court without e jury on an 
information charging that plaintiff in errer promoted and 
managed » certain "China Club, mewn os the Chicago Pree 
Inetaliment Asseciction, end did dispose of property of value, 
and did dispose of said proverty by a certain game of chance 
by drawing of numbers sr other gambling device", in vielation 
of section 180, Chap. 39 A. &., contrary to the form of the 
statute, she was found guilty and fined. 

He point is made as to the form or sufficiency of the 
information, and the evidence was meager and presented no con- 
troversy of fact. It discloses thet plaintiff in errer did a 
business selling china, evt glass, etc., and in so doing 
empleyed « printed eotract and plen. The form of the con- 
tract made with each customer is as follews: 

“The Gerard Co., not ine., ugrees to deliver to 
the undersigned any article or articles of merchandise 
in their store te the value of ten dollers, upen the 
payment of said ten dollars in pre-instaliments of 
twenty-five cents per week, for a period of forty 
weeks, i hereby agree to return this contract upea 


the receipt of merchandise. 
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The printed plan reads as follows: 


"Chicago PreeInstaliment Aesocia tion. 
The Club Plan of Selling Merchandise 


As conducted by the members of this Association. 


All persons entering into « contrsct purchasing 
merchandise from members of this Association on the 
preeinstaliment plan of twenty-five cents per week, 
are divided into clubs or groups of fifty, and each 
club or group is numbered beginning with one. The 
individuals in each group er club ere numbered from 
2 te 50, and fer convenience are referred to by 
number instead of neme. 

A list ef sll purchasers, not by name but only by 
their club or group end individual numbers, is given 
enck week to the Executive Committee of the Chiesgo 
Pre-Invtallment Association, together with the date 
each individual purchaser made the first weekly 
paymente 

The President of the Association shall appeint a- 
sub-committee of three members, who shall on Priday 
of each week, determine by careful computation, the 
purchaser in each group ar elubd whe has paid the man 
average number of installments consecutively, cempute 
ing each group or club seperately end then collectively, 
and the number of the purchoser so aseertained will be 
transmitted to each meniber of the Associstion on Saturday 
morning ef each week, se the purchaser in each group or 
club who will be entitled io select and receive the $10 
worth of merchandise purchased. 

In order to perticipate in the computstion, «ach 
individual purchaser must be in good standing by not 
being in arreers in his weekly payments for mere than 
four weeks ,* 


Ne other evidence wae edduced by the people than these 
documents and plaintiff's admission that she conducted her 
business according te the sam. She appears to have voluntarily 
furnished the officers of the law such information ap they sought 
eencerning the seme, end told them, amd so testified, that she 
had no drawings, «nd that the pereon vho received merchandise 
under the pian hes to pay the balance due om his contract. 

There wae no attempt to show or explain the process 
of computation referred to in the plan whereby the particular 
member of the club entitled te select merchandise te the amount 
(Of his contmet was ascertained, and in the absence of any 
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explanation thereof we sre not able te determine definitely what 
the pion was, and cortainly such documenta of themselves, do not 
show a “drawing of numbers or other gambling device,* as alleged 
in the information, and ne evidence was supplied on that subject. 

If, as the undisputed evidence tends to zhow,a member 
whe got merchandise before he paid all the instellments contracted 
fer, was nevertheless required to pay the full emount his contract 
Called for, «md every other momber could on psaywent of all his 
installments obtein what he contracted for, then the result of 
the plan wae merely to extend cradit to auch member of the group 
or club by some unexplained methed of computation nét proven to 
be - and which we cannot guess was - "2 drawing of numbers or 
"ea gambling device*, 

The pertinent prt of the statute (See, 140, ch. 38 RS. 
Hurd’s Bd.) under whieh plaintiff in error was indioted forbids 
the disposal of any property with the intent to make the disposal 
thereof “dependent either upen or connected with any chance, dice, 
lot, mumbers, game, hazard or other gambling device, whereby mch 
chance or deviee is made an additional inducement to the disporal 
or sale of said property." hile it might be inferred that there 
is something about such plen which furnished the purchasers an 
additional inducement to enter into a contract of purchase, yet 


we are unsble to determine, without additional testimony, that 


in the method of computation resorted te by the "sub-committees 

of three moembers® to determine to whom credit would be extended 
es sferesaid, there was the element of “chance* or uze of any 
“gambling deviece.* Conviction of « criminal offense must rest 

on proof beyond /é Teasonable doubt and not upon conjecture. while | 
seid plan suggests a fuller investigation to ascertain its 
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Operation than this record discloses, yet the meager proof 
before us is not eufficient to enable us to say ‘that plein- 
tirt in error's mthod of disposing of her property is 
dependent upen “drewine numbersa* or other gambling device. 
Accordinghy the judgment will be reversed and 
the cause remanded. 
REVERSED AND REWANTED. 


Matchett, F. J., smd Gridley, J., coneur. 
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PECPLE OF rhe BYaT® OF YIDINEI, 

ex rel. EDNA SKO®, 

APPEAL PROM 
WUMICIPAL coURT 

Vee 

OF CRICAGO. 


GEORGES BLOON, 


fr €. 
“Appellant. 9 1 8 1 Jk 6 3 5 
BA. JUSTICE BANWES DELIVERED THY OPINION OF THE ccuRT. 


This is an appeal from « judgment against appellant 
on a bastardy charge. We question ie presented except vrhether 
the date of the sdmitted intercourse come within the period 
ef gestation. It was, according te the tsetimony of the 
complaining witness, but, according to the testimony of the 
defendant Pwo months ¢arlier than thet period. There was 
sorrespondence between the parties bearing om the question 
of the paternity of the child which tands to support her, 
and « hotel register produced which tended to support hin, 
where, on the date claimed by him, he ene registered simply 
ae "Mr. Bloom, City*, but it showed no women as registered 

with him, or in the same recom. The hotel clerk, son ef the 
{ proprietor, who cleime to have been the night clerk on that 











oceesion, testified that defendant wee the person 60 regis- 
tered, but did not attempt to identify her. No other registry 
sheet was produced then the one so offered. The curt might 

I well have doubted whether defendent would, under the circume 
gtances, have registered under his own name, and, in view 

of the testimony of his own witneones, the hotel proprietor 


end his son, would have been permitted to have taken the 
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complaining witness to hie room without alee registering her. 
Censidering the entire evidence we are unable to say that the 
court wee not justified in accepting the testimeny of the 
eompleining witness sea te the date of intercourse, which was 
the only materinl fact in controversy. In reaching this 
¢conclusion we deem it unnecessary to review the testimony 

in detail. The judgment will be affirmed. 

AF YIAMED. 


Matchett, P. J. and Gridley, J. concur. 
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q _exerciging due care, defendunts were guilty of negligence in the 
¥ Management end operation of the car, (a) generally, (b) running it 
q ‘at a high and dungerous rate of speed, (c) failing to keep « 

hi proper lockout head, (d) fsiding to give warning of the car's 

a approach by bell or otherwise, («) failing to have it under proper 
a eon tr 03 #6 that At could be stopped within a reasonable distonee, 
” van (f) failing to stop it at a eartein comer of the intersection 


) 2 1 8 —1 6 
— F Appeal from 
VR. a cireuat Court, 
oe "peak County. 
ALLWAYS COMP ANY ) — 
Appellants. J 


BA. JUSTICE GRIDLEY DeLIVe > THY oruton OF THR couRT. 


Gn Revember 2, 1915, plaintiff recovered « judgment 
against defendants for $1260 in the Uireust Wourt of Cook County, 
after «a verdict of a jury, in an action for dumages for personal 


. injuries occasioned by plnintiff being struck by one of defentente! 


J——— cars at the intersection of 64rd ond Seckwell streets in 


the City of Chieage. tme of the grounds relied upen for o reversel — 


ds that she wes guilty of such contributory negligence ac bers a 
recovery. 

Plaintiff's originel declaration consisted of six counts, 
in which it was charged that, while at ol) times pleintiff was 


80 as te allow plaintiff and others to board it. Plaintiff else 
} — hed en additional count fin which it was averred thet defendente 
* L negligently operated the car in violation of a city ordinance, — 
: ich provides thot At shall be unlawful for any motorman, ete., 
) atepsing . & etenat ear at an intersecting street for the pur 
* Re tien ESS 
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pose of receiving or discharging passengers, to stop or cause 
such car to be stopped ot ony other then the nearest crossing 
in the direction such car is going." To all of these counta the 
defendante filed a ples of the general iaave. There wae no count 
charging wit} fu or wanton negligence. | 
The accident happened shout 2 ofcleck on the moming of 
June 6, 1915. Rockwell strect is a north end south street, and 
Gard street crossing Neckwell at richt omglea, is en enst and west 
atreet. Om Gard street cant bound cars were propelled over the 
south track und wes{_ bound oars over the nerth track, The space 
between the south curb of 65rd street and the south rail of 
_defendents’ trecks is 1%} feet. The crosswalk over 63rd street 
| on the weet eide of Hockwell street is eke feet wide, end the 
space from the east line of thet crosswalk to the west curd of 
| Roekweli street is 11 fect 8 inches. Yhe night wee clear and 
_ there woe a burning arcelight st the intersection of the two 
. streets. The car invelved in the accident was of the pey-aseyou~ 
- enter type, about eigey feet iong, and at ite front end there was 
a burning hesdflight. the body of this type of car overhangs the 


pes 
~~ Fadls on eech side 5* inches. 
— At the time of the accident pisintiff was 23 years of 


, | agey whe Lived with her psrents in Chieage and was employed ae a 
| Menegregher. On the evening of the accident she attended a party 
at the hene of « friend on Rockwell street, a short distances north 
of Gard street. About 1.30 a. m., after the party broke up, she 












and 16 other young women left said home, crossed 65rd street 
q eh@ waited for about helf an hour on the southwest comer of the 


J intersection of the two streets for an enet_ bound esr. While waite 


4 | 


ce 30 > 
it, the most westerly group being abat thigty feet west 


p<.’ se 


they took positions in croups in 64rd etreet south of the 39440 
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Of the west crosswalk of Nockwel. street, ond the most easterly 
group, consisting of plaintiff and three ether women, being cee 
ar ties feet east of onde crosswalk. Plaintiff testified that 
she woo Stending about * fect ¢ast of the crosswaik and "about 
two ond a half feet, I gues, from the rail* (viz., south of 

the south rail of the enetbound track); thst just befere the 
eer struck her whe wes facing southwest, either “tulking or lice 
tening"; that she “heard a noise and noticed weme of the girlie 
make @ little move, and, aos they did, I turned ahd before I knew 
it I wae hit by the strect car, and thet is the lant I remember"; 
thet just before she was struck she did not take a step in ony 
direction, but stayed in the came position; that hor hearing and 
eyesight were good; that *Z didn’t hear the strect caer eoming, I 
believe I did hear someone say ‘the simet cor is coming'*; that 
before she wa» etruck ohe “had looked several times to see if the 
Car was coming, maybe fifteen minutes before*; thet the ear 
etruck her *on the right temple"; that she had frequently ridden 


On street cers aid had seen them “pass cernera*; and that she 
kmew thet “the dedy of the car is wider then the rails.” The 
motorman of the cor testified in subetance thet for several blocks 


——— — 


Se’ 
—— 


eae. 


west of Rockwell street he had been running the cor at a speed of 


Ao 
about 18 miles per hour; thet he began to slow down sbaut we 


hantred fect woat of Hockwll etreet; tht aa he com aleng he 


taser 


nt 







saw a “bunch of peopie* st liockwell strest, and that “they seemed 
_ 0 be nm merry crowd"; thet he sounded his gong; thet “this youn 
Ps Lady jumped right out in frent of the erewd thet 1 was going to 


eee for und flagged her dow, end whe — beck again, and 


out at the beck of the front —— end I heard — 
2 28444 
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a 
that/ hit something*; that ot thie time the ear wa» moving about 


Four milena per hour; that when he stonped the ear ite front end 
‘was even with the west curb of Rockwrl) street; and that he 
iemedintely got off the car and sow plaintiff lying on the ground 
abut even with tie secend window back of the front platform, 
and he agsinted in putting her en the oor. 

fyen assuming thet there was onuffieient evidenes to 
warvent the jury in finding that defendants’ servant, the motor 
man, under «i2 the facts and circumstances, was gulity of neg 
Jigenees in not stepring the car before ita frent ond was abreast 
of where plaintiff? wes standing, «till we think thet plaintiff, 





om her own teutimeny, is not entitled te recover on account of 
— J — 


her contributory negligence. She waa stonding too close te the 


| gouth rail of the eastbound track on which the car wis sp proach- 

| fing. Uhe either mew or should baw snown of its appresch. Ghe 

_ tad heard some one say that “the car is oaeing.” She wae en- 

| gaged in converestion with others, either “talking or 14 stening®, 
| and was not paying any attention to the apyprenching car or te 


the position in which she wie standing relative to toe exatbound 












track. Ghe mew thet atrct oars in coming te « stop som tines 
would “pees oe thet the bodies of the care were re 
than the reile. Ih Jest Chicago © my 


‘a 462, 468 
«ADL. 465, 468, it io ania 
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less which has been caused by segligence or miseon~- 
duct, he mist bo able to show that Ris own negligence | 
or misconduct has net concurred with thet of the — 
other party in producing the injury; and the burden _ - 
ef proof iv upon the plaintiff to show not only / 
noe on the part of the defendant, but also 
that he exercised proper care and circumspe ction, — 
aeor. in other words, thet he wen not guilty of . 294 42 


195 doo | 
ity. Cie, 198 fil. APP. aor, it is 
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decided thet a person, whe stands go clese to « moving sirect 
@ar on which he intends to become a passenger aw to be struck 
by 4t, is guilty of contritutory negligence. wes wlio, 

” we idier v. Brenehay, 200 Til. 425, —* 4* Springfield 
Bthees 8. Co., 189 Moen. 351, , 368; “Matmner vs Penne ——— Re 
Sa, 146 Pa. St. 492, 403; 


203, 
_¥» Mohare, 47 11. App. 208; “413.) In the “Pehore case, Supra, 
where plaintiff while waiting fer « trein on the station plet- 





form and satending tee close to the edge thereof was struck by 
the engine of the approaching train end injured, it wes held 
that he wae guilty ef contributery negligence. The court anid; 
oe wry is clear thet he eo paying but little if my attention tea 
hia surroundings and wae giving no heed te the epprosch of the 
train, which he came there to take. Nia thoughte were else- 
where, end, s@ far «s this train was coneerned, he wee making 
mo ure of any of his senses. * ** Ordinary prudence required 
that he whould pay some witention to knew how near he wae to the 
trein.* 
For the reasons indicated the judgment of the bir euit 
“Gourt is reversed. — 
avnas — “Lado 
Was via sag aca 


A Batohe tt, tL, ond) Barnes +. concur. 
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Cm Pind as an ultimate fact in this cuse thet 

i r egpeliee, €Lewnor Casey, at the time and place of the 
accident in question,was guilty of anghiginas wWabee 

4 proximately contributed to her injurier. 
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Sau KLIB, ~~ i | C 3 6 im 
appellee, 2 16 he othe 6 . i 
‘ APP RAL FROM SUPYRION COUNT oF 
Vee 5 
COOK COUNTY, 
ADAMS EXPRESS COMPANY, ; 
sgt a @on @ Petition for Rehearing, 


UR, JUSTICE DEVER NELIVERED THE OFINION OF THE CoUunT, 


t 
In our former opinion filed hecember &, 1919, we 


held that the judement in this sase should be affirmed, 
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/in referring in the opinion te an erdinanece of the. 


West yerk Commissioners, which appears to have been introduced in 


7 if 


evidence, we gaid; “We are unable te determine from the abatract 
of record filed in the cause whether the ordinance pleaded was 
prover On the trial,” and we held thet whether the court erred in 
civing an inatruction tendered en behalf of pleintiff ceuld not be 
detersined in that the appellant had failed te include the erdi- 
nance in the abatract ef recerd., That part ef the abstract of 
record which censiste of the evidence introduced on the trial 
dces not include the ordinance in question, except that it is 
referred te in the manner following: “Adaitted in ovidence, and 
ia identical in worde with erdinance uh. tauth in additional count 
four (page 16, cupra) with certificate as follows," nge 16 in | 
5 thia quetation refers te = page of the record and not ef the ab- 


attract, it is still cur ecpinion that the ordinance was not 











Preperly shown in the absivact of recerd, é 

We have concluded, however, to detersine the question | 
ae to whether the giving of plaintiff's fifth tendered ineteustion f 
was erroneous, ‘his instruction isa as follews; } 


“the jury are instructed that the ordinance introduced 

An the evidence is a valid law of the West Ghicage yark Com- ~ 
 miseioners * if you believe from the evidence in the case 
. ae a ere the plaintiff was injured was on the ~ 
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bowulovard at the time under the contrel of ssid West Chicago 

Park Commissioners, and thet the defendant failed te stop 

ite ear on reaching said boulevard, in vicelation ef suid or- 

dinance, and that said failure contributed te cr caused the 

injury to the plaintiff, end the plaintiff wae, at the time, 

in the exercise of al11 due care and caution for uis own 

safety, then the plaintiff would be entitled te recever in 

this cnee,* 

In the deoision of the case of Gorman v. Chicago 

Rys. Ceo., NO, 24226, not yet reported, this court, speaking 
through hr, Justice Holdom, held thet it wee errer te give an 
instruction esventially siuwilar to the one under consideration, 
The instruction in the Goran case reclied that if the jury be- 
lieved that “the defendant failed tc bring its car te we full etop 
at the near side cf said boulevard crossing, and that the failure 


te bring daid oar te a atop as suforeanid was the preximate cause 


- of the injury of said Margaret Gorman, decessed, tnen yeur verdict 


should be for the plaintiff." We said in the Gorman case that the 
inatructicn "was bad becnuse it told the jury that the violation 
ef the perk ordinence was negligence per se, when as ®% matter of 
law it ie but prima facie proef ef negligence and rebuttable, Howe 
iver, the instruction was net errenecus in assuming in the state ef 


414, it wee held that - street car conductor's viclation of an 


the proof that Jxekscn etreet et the intersection where the accident — 
eceurred was a boulevard, In Coulter v. I, G, Re. yi, Co... B64 Til, a 
fi 


ordinance, *9 well as a rule of the company, did not constitute i) 


negligence 3 a wetter of lawy but was evidence whieh should go to 
the jury for thes to pass upon, as to whether or not such viclation 


ef the erdinsnee aad rules was, in all the environing circumetances, — 








actionable negligence, in an opinicn net yet reported in case 
general number 21962, Devine by next friend v. Chicage Rhys, Os.» 
Wr, Presiding Justice NeSurely said; 


“We are of the opinion that it was error to instruct ~ 
the jury thet a violation ef the ordinance as a matter of law is 
negligence .. We are aware that the decisions are not 3 

. Bu on this point, but this court is convinced 
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the better rensoning and greater weight of authority auppert 
the view that the viclation of an ordinance is prion facie 
evidence of negligence from which the jury may infer - 
gence, but such infsrence amy be rebutted by evidences, *¥** 
Yne jury should be permitted in determining negligence to 
consider aij the circumstances of the eccurrence, ine luding 
the violation of the ordinance. aAmong the cases supporting 
this view are, iub tle, Agar ¥. Knickerbceker Ice Cc,, 84 
B. X. 488; 16 ae ao Bester Horse hy. A. 129 Lass, 
S10; Cenner v, tote rection ction Co., 7S Pa, — 128 v. 
nes fot a fon’ Ohie St, 652; Crend Xrunk Siy. Ca, Ve 
ves, 3, 408; Brie Railroad Co, ¥. patrell * $35 Ped. 
Ve ortinnd @ U, Go, BD Ore, ger Follica v, 
neta Gee. tote Tcnt0S; iineia central 1, Co, v. 
cher Fil. 5¢; 11 inois a; iM BR. Go, ¥. Ashiine, 
« S13; Commonwer Plectric Co, ¥. Rose, 2 tl, 
545; mited states Prewing Co. Vv. —— 211 111, S32; 





rue 3 Tue Cc, v. #0 20T tii, 7 feidenreich v. Bremner, 
B6c 111, 409; 3 3 wilaett. on fiailroads, "ana ea, anc, 1095, note 


140," 

“after a omreful consideration of the point we are 
eoppelled te held that the giving of the instruction in question 
wap error, It flatly told the jury that if the defendant, in 
violation of the ordinance, failed te stop its car upon reaching 
the boulevard, plaintiff would be entitied te recover if the jury 
further found that such failure centribut «ei to cause the injury 
to plaintiff, and that plaintiff at tue time of the #eccident was 
in the exercise of due care for his own safety, 

The alleged viciatien of the erdinance, as held in 
the cases cited in the above quotation, did net amount to neglie 
gence per s¢, Whether such vicletien did in fact amount to nege 


ligence was a question which should have been submitted to the 


jury 
: The judgment of the Superior court muet therefore be 


reversed and the cause remanded te that court fer a now trial, 


REVERSED AKT REMANDED, 


J MeSurely, Be Jae end Holdem, J., cencur. 
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SAM ELIE, \ 
. Appelles, | lis 4 
: ig Appeal from 

Ke ra 4 

va. 4 aupera orx Court, 
FY 
¥: 9— / Geok County. 
ADAMS EXPRESS COMPANY, 


Appellant. —— 


BR. JUSTICE BEVER DELIVERSD THY OPINION OF THE COURT. 


Plaintiff recovered a judgment in the Superior Court 
ef Cock County against the defendent for the sum of $3,500; 
defendant by appeal brings the case to thie court. 

on July 4, 1916, about ten o'clock in the morning, 
the p.aintir:, @hile riding » motorcycle in a weaterly direction 
on Jackson Boulevard, Chicago, was struck by «a motor truck 
operated by an employe of defendent. 

It is insisted that the verdict is unsupported by 
the evidence. the plaintiff's testimony is to the effect that 
he wes riding & metorcycle west on the north side of Jackson 
boulevard close to the north curb; that os he approached 
Desplaines street, which runs nerth and zouth, he was moving 
at the rate of & or 10 miles an hour; that he sew the motor 


_— > 


- 
i 
. 


truck in question driving south on Desplaines street; thet he, 










the witness, continued west on Jackson boulevard and thet as 
he got near the center of its intersection with Devplaines 
street he turned in a southerly direction to avoid being struck 
by the truck wiich was coming from the north. The evidence 

is undisputed that the truck did not stop before it began te 
exross Jeckeon boulevard, although there is some evidence that 
its speed was slowed down as At approached the crossing until 
it come almost to a stop. 
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A witness named Urseo, testifying for plaintiff in 
Substance said that he saw the motoreyele as it approached 
Desplaines street; that it was moving at a rate of 5 or 6 miles 
an hour; that at about the same time he sew the truck coming 
south on Desplaines «treet; thet it was driving at a rate of 
about 15 miles an hour; that it did not stop as it appreached 
the boulevard. 

The evidence tends te show that the plaintiff te 
avoid being struck by the truck turned in a southerly direction 
as he attempted te cross Besplaines street. There is some 
dispute in the testimony ac to just where the sccident happened. 
Certain testimony is to the effect that the collision eceurred 
in the center of the intersection and other evidence was intro- 
duced tonding to prove that it occurred necrer to the smuthwest 
corner thereof. There is « direct contradiction as to the speed 
of the motorcycle and also of the truck. There is substantial 
evidence tending to support the cenflicting theories of both 
the parties to the suit. 

Whether the plaintiff by the exercise of ordinary 
Gare could have avoided the accident, or whether the driver of 
the truck «exercised due care in going scross the intersection, 
were under the evidence, questions ef fact for the consideration 
of the jury. The driver of the truck testified that as he 
approached the boulevard he Looked along ite course in both 
directions, but failed to see the motorcycle coming; that ss 
he got upon the boulevard he saw it coming when it wae 100 feet 
awey. It is a fair argument thet under such circumstance s the 
cOllission would not have occurred as it did, The frent end 
of the truck struck the motercycle about et its center. 

. It is frequentiy difficult to determine who is te 





ba amne for the happening of accidents where vehicles moving at 
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right angles te euch other met in » collision, and there ig 
eenerally, es in the present cuse, a conflict of testimony ep 
te the emduct of persons involved in such accidents, 

It is not inconceivable thet the plaintire while in 
the exercise of proper care for his om safety could have heen 
struck by » motor truck af the truck was driven ne gligently 
end at a high rate of speed acrose a much used Public boulevard. 
Two juries have PaLGed upon the case and have found in favor of 
(the pleintirr, end under ail the cireumatenees shown by the 
record, we are unable to SGY, 68 a matter ef law, cither thot 
the driver of the truck was without n¢giligence or that the Plain. 
tiff wae guilty of contributory negligence. 

4n ordinance of the ‘ent Chieago Park Comei suioners 
wae pleaded in plaintirr's d¢Claration. This ordinance, as 
pleaded, provides Anter alis that no pergon should drive aby 
vehicle serese « bmlevard under the control of the commissioners 
where such boulevard intersects my street without firet Cuusing 
such vehicle to come to a full stop and that no person sh ould 
arive a vehicle across amy such bouleverd ot any interse ction 
thereof at a greater rate of speed than six miles on hour. ‘fhe 
@vidence shows that the driver of the truck did not come te a full 
Stop before he attempted to drive ccroas the boulevard, 

We are unable to determine from the sbstract of x cord 
filed in the couse whether the ordinance Pleaded wee proven on the 
trial; it dees not so appear in the abstract, Reople v. Adams, 

| 789 111. 339. the abstract of record is the Pleading of the 









‘party who brings the case te this court and where the abstract 
does not show the evidence the admission of which is urged as 
error, the objection will be regarded «s having been waived. 

} are precluded for another reason from determining questions 


wed as to the validity of the ordinance. The points made 
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are that the ordinance is in contravention of section 12 of 
the Notor Vehicle Act as amended by the State Legislature by 
the sct of 1916, that the commissioners were without power 
to pass the ordinance and that it is so uncertain in ite 
terms se to be void for that resson. The Supreme Court of 
this state has the exclusive power to pass upon all questions 
with reepect to the validity and constitutionality of ordinances, 
and it hes been definitely decided by thet court that where an 
appeal has been taken te the Appellate Court the perty ap pe Llaht 
will be held to have waived ali questions touching the velidity 
of an ordinance. However, it is our opinion that the ordinence 
pleaded is not so uncertain in its moaning as to be void and 
unenforceable. Jilroy v. Justrite Mfg. Co., 209 Tll. App. 499. 
It is argued that the ordinance is invalid in thet it 
faile te indicate the place where the driver of a vehicle is re- 
quired by the ordinance to stop. Ordinances of this cher acter 
are within the police power of a municipal corporation md in 
the passage of ordinanees under that power it was not necessary 
that the intention of the commissioners should be shown in une 
mistakable terma. It is sufficient if the ordinance is seo dram 
thet the intention of the enacting body is, when all of igs 
terms are construed together, elenr. 
In the ease of Biffer v. City of Chicego, 276 Ill. 
562, the Supreme Court said: | 
"In determining whether an ordinance is 
unreasonable, the courte will have regard te 
all existing circumstances and contemporaneous 
conditions, the object sought to be attained, 


end the necessity, or want of necessity, fer 
its edoptien.*® 


‘But whatever may be held with reference to this question, no 


concerning the ordinance can be determined by us on this 
Dp el for the reagon, as stated, that the abstract of record 
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what, 
does not discloud if any, ordinanee was introduced in evidence, 


He reversible error waa Committed by the trial court in 
dts rulings upon the admission of evidence, hor in the giving 
ef certain instruetions. ‘The fifth instruction informed the 
jury that the alleged ordinenee wos e valid law, ete., and that 
af the jury believed from the evidence that the defendant failed 
to comply therewith that plaintiff could recover if such failure 
contributed to or csused the injury te the Plaintiff, the giving 
of this instruction cannot be held to be error in view of what 
hes been suid Concerning the failure to include the ordinance 
in the abstract. The instruction does not otherwise appear to 
be erroneoun. 


The verdict of the Jury wee net exeessive., ‘The Plain- 
tiff sustained, es a resuit of the accident, a broken leg. the 
@vidence tends te show that the injury was in sone decree 


permanent. The trial Judge required « remittitur of $1,8¢0 from 
the amount of the verdict. 


The judgment of the Superior Court wili be affirmed. 
APPIRMED. 
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149 - 26405 
APPEAL, FROM MUNICIPAL COURT 


OF CHICGAGG, 


918 1.A.636 


ER, JUSTICE 


- 


EVER DELIVERED THY OPINION OF THE COUNT, 


thie is an appeal by the pleintiff frem a judgment . 
entered in the Municipal court in faver ef the defendant. 7 
In its statement of ainim pleintiff allesed in 
| gubetence that it had purchased «2 carlond of potatoes frem dee 


fendant te be delivered et Fveneville, Indiasa, in a marketable : 


















Gendition; that when delivered it was dlsacevered that 34 eacke 
of the potatoes, cf a valine of $4.75 a sack, vere found in a 
9 


frozen condition, It was slac alleged, as 2 further enuse of 















action, that the plaintiff notified the defendant of the frozen 
end damaged condition of the potatoes and that the defendant 
then and there agreed te protect ond pay plaintiff for any of 
the petetces shipped which were found to be frozen and damaged; 
that upon receipt of this promise the plaintiff accepted the 
potatoes, paid a draft drawn for the purehase price thereof and 
for freight charges ef $1146.00, and thereafter separated the 
frozen potatoes from the sound; that the quantity of petatoes 
found frozen amounted te 34 sacks of the value of §161,50, 
the defendant in ite affidavit ef meritea admitted 


‘thet ony of them were frozen at the time of delivery, 
dant admitted that it received notice that certain sacks 
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ef the potatoes shewed frest and that plaintiff expected protection 
against loas cecasioned thereby, Purther allegatiana of the affi- 
davit ef merits, however, charge thet the demand covering the claim 
made by plaintiff was net accompanied by information whieh the de- 
fendant wne entitied te receive before being required to pay fer the 
loss and that plaintiff head failed te furnisk euch inforsation as 
Seeucsted by defendant, whieh information defendant was entitled te 
by the usages and customs of the trade; thet omid customs or usages 
of trade were weli known tc the plaintiff at the time of the waking 
of the contract of purchase and sale mentioned in the statement of 
Claim and were in general feree and effeet in “vaneville, Indiana, 
and Chicage, Illincis, and eleewhore througout the United States 
at all tines since January i, 1917, 


it ie our opinion that the evidence shewe that the 













Plaintiff sustained the less oe slleged in ite statement ef clain; 
indeed, the affidavit of merits filed by the defendant dees not deny 
the truth of these eliegstions, The defendant's ease reste upon ites 
charges that the plaintiff hed failed, in sccordance with a custom 
and usage ef the trade, known to the perties, te give the defendant 
sufficient informstion concercing the dasaged condition of the peta- 


toes at the time they wore delivered at Ywanevilie. There ia no 


_ fact that 54 secke of potatoes were frozen at the tine of their de- 
 Ldvery and it is conceded that the plaintiff paid the full amount of 


_ the contract price of the petatces at the time they were received 


centained 246 saeks of potatoes and 34 encks ef these 
were found to be frozen. 


pefendant's president testified as to a general custom 


dispute in the evidence thet the defendant (id receive notice of the 
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in Chicage end Indiana and throughout the tmited Stetes with 
reference to noting leases of the kind claimed here on the 
Griginal involee, or what the witness described as a *freignt 
bill.* There is evidence which tends to prove that the plain- 
tiff did not comply with this custom, but we think the evidence 
eatiefactorily shows that he wae led te accept the petatoes and 
pay the full purenase price tierefor by tre promive ef the de- 
fendant to protect him fram loss, 

Mr, Bouchier, a witness for defendant, testified: 
"There wes a custem that where a claim is going to be mede by a 
@astomer, of giving notice, placing it on the expense bill, 
ususlly before paying fer it, acmetines at the ime of paying 
it and sometimes after the time ef paying it," This witness on 
Cress-exeninztion stated that he wee unable te say what the 
custom of the trade wae es to giving notice of lose where 2 
purchaser never sees the freight er the expense bill, that is, 
where the seller pays the freight, The testimony of this wit- 













ness is in substance cerreborated by that ef br, Tebin, another 
witness for defendant, 

Our exasinetion cf the abstract of recerd Leeda us 
to the conclusion that the evidence introduced is far frem ese 
tablishing any such custom ef the trede ae iv insisted on by the 
@efendant. The testineny of only ene witness, ari that is net 
in nll respects satisfactory on the question, tends te establieh 
the existence of a oustes requiring @ claimant te note the kind 
and extent of an alleged ioss and damage upen tue freight bill, 
— Nr. Murphy, defendant's president, testified trat 
the Gustom wae te have the railrend agent make a notation of the 
‘ese on the freight bill, ur, Bouchier stated that the claim 


sr have been noted en the expense bill, Two of def endant’s 
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witnesses aay thet where the seller paye the freight no custom 
existed as to making notaticna, There waw nothing in the eon- 
treet between the parties requiring the plaintiff te adept any 
special methed of notifying the defendant of the ¢haracter and 
extent of the losa, the evicence shows that the pleintiff paid 
the freight cherges te the bank, whieh acted as eerlecting eeont 
fer the defendent. 

efendant admitted receiving on Pebruary 16, %t917, 
a bill fer the loss sustained by plsintiff. The defendantta 
pesition being, ae ateated therein, that it hed waited a renson- 
able time for an itemized statement from plaintiff ea te the 
lose and that it, defendant, failing te receive such stetement 
had already settled with the shipper who leaded the car for it, 

The evidence concerning the question of a sustom 
of the trade dees not establish such custem in accerdance with 
Mumrrous decisions of the Guprene Court of this stete, In an 
early case, thant of Biesle v. Ryan, 25 111, 566, it we held 
thet a custom should be proved by several witnesses and that 
it muet be made to appenr that it was ancient, certain, uniform, 
reasonable, and that the parties hed contracted with reference 
te it, 

Phen the testimony ef the three witnesses who 
testified for the defendent upen the question of custom is exe 
amined, it becomes apparent that the defendant friied te ea- 
tablish 2 custom so uniform and well established that the | 


Hy Pleintiff eheuld be Keld ts have contracted with refuranese to tt, 


We think that the plaintiff sas wavranted in belisving, #4 & Tree 


 @ult ef the promise ef defendant te pretect it from loss, thet it 
could have presented its cleim fer euch lose within a reasonable 
time, There is ne denial in the affidavit of merits that the 
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value of $161.50, nor wae any attexspt made on the trial by the 
introduction of evidence or ctherwise te deny that the plaintiff 
had sustained thie less, The freight bill which neeompanied the 
shipment presumably was returned te the defendant by its agent, 
the bank, which collected frem plaintiff a draft drawn for the 
purciiase price of the potatees plus tue freight charges, The 
evidence tends ta show that an invoice passed into the possession 
ef the plaintiff, but wae returned by it te the defeniant tarough 
ite, defendant's, agent, The dyvaft waa prid at the bank und the 
original freight bill wae sent te defendant by it, Fven though 
it could be said that the evidence does establish ®» custom of the 
business it would be difficult under the fuets of the case to 
held that the plaintiff was required te make a neotetion en this 
freight bill unless it hed been returned to him by the defendant. 
| The evidence dees not show this ae a faet. inder the cire mastonces 
| shown by the evidence te exiet, it might well be held that the 
. parties, and particularily the defendant, had agreed to waive com- 
Plience by the plaintiff with the alieged custom, 












Other questions argued by counee] for defendant need 
not be determined, as defendant's case resis upon the Sliegations 
in the affidavit ef morite that defendant nad net, in acovrdunce 
with a custom, received eufficient notice ef the loss occasioned by 
the frooning of the potatoes. 

; There being no denial cf the slleged less sustained by 
; ‘plaintiff, the Judgeent of the Municipal court will be reversed and 
 fudenent will be entered here in favor of plaintiff fer the gum of 


q $161.50; avuts here and below to be taxed against defendant, 
a REVERSED ARP JUUOMTST AWRE, 


| ‘Mewurely, P, J., and teldem, J., concur. 
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JOSEPH WISNINWSKI, 
Appellee, 
YeVaAl. FROM CLACULT COURT oF 
va, 
\ 
MICKIGAN CENTRAL RAILROAD 
COMPARY, @ worperation, 


et al,, : 
Appellants, 
J 


\ 


KR, JUSTICE PEVER DFLIVFRED THY OFTYION OF THR COURT. 


COCK COUHTY, 


— — — —— 


The defendants by thie appen] geek to reverse & 
judgment entered in the Circuit court of Ceck Ceunty against then 
and in faver of plaintiff fer the eum of $300, 

in the first count of an anended declaration it 
was alleged in substance that the defendants on April 5, 1917, 
made an assault on plaintiff, bruised, beat and wounded him, ete,, 
and then and there imprisoned him without any reasonable cause 
whatsoever for a period of two hours, —— te the laws of this 
state and sagsinet the will ef the plaintiff, The second count 
was in substance the same as the first, except that it set forth 
the cireumstances of the alleged asemult and impriscnment in more 
deteil., The third ccunt charged that om April 6, 1917, the defend- 
ants with force and vielence dragged the plaintiff cut of a certain 
vailway car in which he was working and along and upen s certain 
public walk to an office ef the railwny company and that the de- 
fendents then and there ixpriscned plaintiff and detained him in 
eaid office without any ressensble cauee for the space of three 
hours, during which time defendants cursed and threatened the 
life and limb ef plaintiff and put him in fear of hie life and 


openly accused and charged him with having stolen certain merehandise 
out of one of the Railroad company's cars, 


The defendants filed a plea of the general issue to 


on. Evidence adwitted upon the trial tends te show that 
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‘the plaintiff at and before the time of the alleged trespass was 
employed by the defendant Reilroad company in unlosding freight 
frem oars and in piling boxes and packages in a freight house; 
that on April 5, 1917, employes of the Railroad company discovered 
that certain cases of liquor in a freight oar had been broken open 
and botties of liquor taken therefrom. 

There is substantial evidence in suppert of the plain- 
tiff's declaration and etreng evidence which tends te sustain the 
defense set up by the defendants,end, ae hae been said sc often by 
this and ether courts of review, the issues of fact could under 
the cireumsatances be beat determined by the jury and the trial 
Judge, who hed opportunity te see and hear the witnesses who 
testified. 

if the testiaeny presented an teualf of the plsine 
tiff be true, then there can be ne deubt thet an uniawful assault 
wae committed upon plaintiff and that he was unlawfully detained 
and imprisened. It seeme to be admitted that he was calied on 
three cccasions to offices of the defendant “ailread company, but 
whether he was by foree detained therein and as to what was done 
or said while he wee there are questions which on the reeord 
were properly left to the jury that heardthe ease, 

The evidence dees show that weGary was acting within 
the scope of his employsent. It was his duty to make arrests for 
thefts committed on tie property of nis employer. Ciethed as he 
was with this autuority, his employer becunue thereby responsible 
fer any unlawful abuse of it causing injury te another within the 
scope of Kefary's eaployment, 

The declaration charged that the defendant xecary, 
and the Railread company, with force and arms msde an assault upon 
the plaintiff, beat and bruised him and detained him in prison 
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without any rensonable cause, ste, The declaration contains no 
specific allegation that the defendant Hailroad company directed 
or authorized the alleged trespass upon the plaintiff. The 
charge is that it, corporation, aotualiiy teok part in the 
@lleged assault and iumprisonmmt cf the plaintiff. The testinoy 
of plaintiff's witnesses tended te prove that the defendant, ho- 
Gary, a special officer for the Railroad company, on tnree occa- 
sions with force and viclence teok plaintiff from a freight car, 
where he was employed, te effices of the Re ilrosd company, and 
that while there he, keCcary, pointed & gun at him, used vulgar 
and abusive langunge teward him and charged him with atenling 
preperty of the company. 

The evidence intreduced upen the trial dees not shew 
that the Kailroesd company, m cerreration, direetiy authorized, 
ratified or participated in the alleged unlawful conduct of Hee 
Gary. It is equally certains that kegary's conduct, whatever it 
might have been, was within the scope of his empleyment for the 
corporation defendant, Under the circumstances, the latter if 
liable at all must be held so under the dectrine of respondcat 
superior, 


In . aud Alton fy. Co., #hc iil, : 
App, 168, it was attempted tc hold a railroad company, as in the 


present cnse, liable not only for damages actually sustained as 

the result of an alleged trespass, but aise for exeaplary damages, 
In that case, however, the declaration contained a count charging 
the Railroad company with liability under the doctrine ef respondeat 


Superior. A® stated, no such charge is made in the instant case, 









4 In deciding the case thie court said: 


“Excepting only the fact that a contract of enploy- i! 
ment existed between Conway and the company, the evidence 
wholly fails to prove that the defendant company in any way d 
_~—-« Participated in the ects said te have been committed by him, 
der euch circumstances, to charge the ewployer not enly with 4 
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liability for damages actually resulting from tne conduct of 
its employe, but to inflict upon it further linbility by way 
ef punishsent, in the fore ef exerplary damages would be une 
fair, and, we think, illegal ,* 


In Berghoff Brewing Co, v. Prabyleki, 82 111, App, 
361, the court omid;: 


P “apyrellants gannet be brought within the latter rule, 
There wee ne comron duty owing by then to appellee. If liable 
et #11, then, «8 ageinet the appellant Brewing Company it is, 
by cperetion ef law, wpon the doctrine of respondeat superior, 
and ag agninet the other appeliant for his direct personal act, 
As te the former, it would be an zetion in trespass on the case, 
and as to the latter, an action of trespasa, 

A Judgment cannot be sustained against the onater 
and servant jointly in # case where the master is liable only 
-upen the dectrine ofrespendeat superior. ‘The act of a servant 

is not the set of the master uniess the act complained of is 
directed er adopted by the master, The master iv not liable 

ae if he had done the act himself, vbvt because it is the policy 
of the lew te protect the public in Making hia liable for the 
negligent acts of his servant, while the servant ia acting 
within the scope of his employment. Jt is believed that this 
has been most generally held te be the law since it was e¢ 
Gloarly etated by Lord Kenyon, ©, J., in Bevanus v. Crickett, 

1 Bast, 106," 


The evidence dees not disclose that the alleged tort 
was jointly committed by the defendants, The Hailroad Company's — 
responsibility, if any, results from the rule that the master is 
responsible for tertious acts of a servant committed within the 
scope of the servant's ompleyment. [ft is not besed upon any 
theory cf direet wrengedcing om the part cf the master, and he 
eannot be jointiy sued with the servant for damages resulting 
from a trespass committed by the servant for the reason that the 
master's liability reeulte solely from » contractual relationship 
wsieh he bears toward the servant. 
In the case of Schmidt v. Balling, 91 Ill, App, 388, 
the court said; 
"Besides, having no stapport in any allegation in the 
declaration, thie instruction, which proceeds upon the theory 
that a principal and his servant are liable jointly in an ace 9 


tion in case for the torts of the servant while acting in the = = 
 geope of his employment, ia in direct opposition te the law as 


laid dewn in Herman Berghoff Brewing Company et al. v. pesyhhemhe 
oa * A 
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And in the case of McoNenar v. Goin, 115 111, App. 
S31, it is said; 

“ve think master and servant cannel be held jointly 
liable for the tort of the servant in the line of his ame 
ployment, where the liability of the master is predicated 
eclely upen the doctrine of respondes, superior, inch may be 
sued separately, the servant for @ negligent ect done, the 
magter under the dectrine of respondeat superior,” 

The case of Nrenetka v. Nethsonild, 100 Tll, App. 

266, seems to support the contention made by counsel for plain- 
tiff, Ye are unable to gather from the epinien in that case the 
substance of the declaration or the charscter in which defendants 
were wued, If, however, the court intended te held therein that 
@ joint action could be brought agninst the mmster and his sere 
vents in 2 case whee the cause grew cut ef a trespass committed 
by @ servant while scting within the seope of his ewpleyment and 
without direct participation in or direction er authority of the 
master, then the decision of that case is not in harmeny with the 
law as held in cther cases decided by the courts ef review of 
thie state, | 

fhe conse of I, CC. R, KR. Go, v. Foulka, 191 111, 57, 

is also relied upon by the plaintiff. in that case it was held 

that a plaintiff in an action for tort may take judgment against 

ae meny defendants as be pleases; that the liability of tort- 
feasors is joint and seversl, Yhie is not an authority in favor 

of the plaintiff. The actien in the Foulke case wae breught against 
aevernl railroad companies which were jointly charged with the 


commiseion of a tort, The enese did not invelve « consideration 


: 
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ef the doctrine of respendeat superior at all, It ia elewentary 







that an action may be begun «nd @ judgment entered against one or 


A 
— 
more of several joint tort-feasors where it appears from the evie 
@ence in the case that the defendants against whem the judgement is 


_ taken setusily participated in the wrongdeing, The distinction 





the eases arising under this gemeral rule and cases simile 
—— Bs 7 
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lar to the one at bar is clearly shown by the cneses cited, 
whe judgment of the Cireuit court will be reversed 
and the cause remanded to that court, . 
RFEVYRSPD ANY) READY. 


NeSurely, FP. J., and Melidom, J,, coneur, 
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PRANK SZILVASY 
Apbellee, 
RAL PROM MUNICIPAL COURT 





vs, 


ae, OF CHICAGO, 
THE STEHN-SHITH COMPANY, 
& corporation, 


Appel ant, f 2 1 8 LA. 6 3 7 


UR, JUSTICE DEVER DELIVERED THE OFINION OF THE COURT, 


Judgment was entered in the bunicipal court against 
the defendant, Stern-Smith Company, and in favor ef plaintiff 
for the sum of $405 and defendant seeks to reverse the judg- 
ment by appeal to this court. | 

A eopartnership known as A, Zettler, doing busi- 
ness ap decorating and plastering contractors, expleyed the 
plaintiff from August 29, 1917, te Getober 15, 1917, and be- 
came thereby indebted to him in a total sum of 4407, for wages 
as euch employe, and a further sum of £48 which plaintiff ex- 
pended for the benefit of the copartnership, Ne part of this 
indebtedness was ever paid by the copartnership, In October, 
1917, the defendant entered inte a contract with the A, Zettler 
firm which provided among other things that, 

“Second party, Stern-gmith Company, a corperation, takes 
over all the partnership business, as afcresaid, and assumes 
all contracts mnde and debts and liabilities incurred by the 
first party (settler & Fleek) up to and including October 15, 
1917,” 

The defendant and the partnership had been engaged 
in the same kind of business and all the assets and business 


of the partnership were taken over by the defendant under the 


. _eontract, On Merch 19, 1918, the defendant paid §50 to plaintiff 
on account of wages due him by A, Zettler, 
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The enly question presented fer our consideration 
is whether a corporation can "assume and agree in writing to 
purchase the assets of a business and assume and agree to pay 
ita debts without a proper and legal resolution passed by the 
board of directors of the corporation authorizing said purchase, 
and assume liability for the debts of the partnership, whatever 
they may be." We believe the question may be answered as fol- 
lewes: Where » ceorperation purchases the business and assets of 
& partnership and where it i» shewn that the purchased assets and 
business are of an identical character with the business and 
kind of preperty used by the corporation in its business, and 
where such purchase is made in extinguishment of a debt due the 
corporation, such purchase will be held valid even though net 
authorized by a reseclution adopted by the beard ef directors of 
the corporation, 

The ease of Hoof Bros, Sc, v. Jiffy Auto Curtain Co., 
189 Ill. App, 596, does not sustain the argument that the proper 
officers of the corporation are unautuorized in the absence of 
@ resolution of the board of directors to make such purchase, 

In that ease the corperation intended to guarantee the payment 
of a debt, thet is, to pay fer goods delivered to another core 
poration, In the present case, however, the findings of fact 
indicate thet the defendant purchased the property in questicen 
for a valuable censideration and such property was used by it for 
ita ow benefit. It further appears from the statement of facts 
that the cepartnership was indebted to defendant for laber per- 
formed, materisi furnished and money advanced in and about the 
copartnership business and that defendant purchased the business 
and property in question and relensed the copartners from all 
liability on their indebtedness to defendant. Ase a part of the 
‘purchase price the defendant agreed te pay ell debts and lia- 
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bilities incurred by the copartnership up te ond ineluding OCetober 
15, 1917, which included the amount due the plaintiff. 

The indebtedness which the defendant is called 
upon te pay is not that ef a third party, ‘The contract imposed 
upon defendant, as a legnl obligation, the duty of paying this 
indebtedness, Reid, Murdock & Co. ¥. The Northern [umber Co.. 
146 Tll, App, 571, 

Se far age the record shews the defendant corseration 
received full consideration for its promises. It accepted all 
the benefits accruing to it under the contract, and we think 
it is now toc late for it to repudiate its agreement, Domestic 
Bldg. Ass'n v. Gaudiano, 195 111, #222; Lord & Thomas v. ganitary 
D.C. Co., 191 111. App, 150, 

fhe judgment ef the Municipal court will be af- 
firmed. 

AFVIPERD, ‘ 


MeSurely, FP, J., and Holdem, J,, concur, 
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AYP FAL FROM BUNICIPAL COURT 
vs, 
q OF CHICAGO, 

CHICAGO SURGI & ¥2. 
GOMPANY, a cergorati 


218 1.4.637 


KR, JUSTICE DEVER DELIVERED THE OPINICN OF THE COURT. 


This is an appeal by the defendant from a judgment 
ef the Municipal court rendered againet it and in favor of the 
plaintiff for the sum of $1,758.75, | | 

April 18, 1917, Met Kemper purchased 107 shares of 
the cnpitel steck ef defendant ceorperation at 9105 a share, and 
plaintiff's claim ie based upon a charge that he ie entitled to a 
Gommission of 15 per cent of the purchase price of said eteck. 

For the defendant it is urged tuat the judgment 
should be reversed for the reason timt the plaintiff had failed 
te obtain a legal license te act as a wroker for the sale of 
the stock; that the suit was presaturely brought; that the per- 
gens who dealt with plaintiff were unauthorized by defendant to 
bind it with respect to the alleged contract for the payment of 
conmission; that the plaintiff had net been the procuring cause 
ef the sale of the steck to Kemper; that the stock in question 


. a ae 


was the property of one Lidberg, president of defendant cor- 
poration, and net of defendant, and that the court erred in 
Pulings on the admissibility of evidence and in its instructions 
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te the jury, 

The evidence tends to shew that in January, 1916, 
{ the plaintiff was connected with the firm of Rollins Burdick 
Hunter Company, which was doing an insurance buginess,and that 
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about this time he had ® conversation with Wr, Dell, its treasurer 
and director, who offered him » 15% commission if he would procure 
eis eee of shares of the capital stock of defendant; that in the 
summer of 1916 plaintiff endeavered to sell certain of the shares 
of stock to a ur, Kandler; that thereafter on vareh 25, 1917, Mr. 
Dall informed the plaintiff that there was a little left, 107 
shares, the price was $105 and it might be higher, “We will pay 
you a commission of $15.00," and in reply plaintiff said, "All 
right.* On the following day plaintiff and kr, Kemper went to 
defendant's effice and talked with wr. Lidberg, president of the 
company, and Ur, pall. pbefendant and Keuper examined the loca- 
tion, machinery and equipment of defendant's plant, A day er two 
later plaintiff was informed by ‘rr, Dall that Kemper had said he 
would not purchese any of the steck, but that he, Kemper, had 
promised te go to defendant's office on the Saturday following; 
Kemper, ae a reault of hie visit te defendant's office on Satur- 
day, was employed by defendant; within a week or two thereafter, 
through conversations with Dall and Lidberg, he agreed te and did 
purchase 107 shares of the enpital steck of defendant at 9105 

& share, 

There is some contradiction in the evidence, but we 
think it may be fairly said therefrom that Keeper's employment 
with deferdant was the result of @ plan which grew out of a 
conference between Dall, Lidberg and plaintiff, and had fer its 
principal purpose a sale of the steck in question te Kemper. 
fhe sale of the stock was actually consummated on April 15, 1917, 
and plaintiff testified thet on April 9, 1917, he told Lidberg 
and Pall to do their best te get Kemper into ther business and 
sell him the stock, os he had money on hand, and that Lidberg 


re ested the witness not to speak to Femper as it might "queer 
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Plaintiff further testified that on April 12, 1917, 
Wr, Dall said he had given Kemper a thirty days’ eption fer the 
stock at a price of $105; that several days thereafter pall ine 
formed him that Kemper bad bought the ateck at that price; that 
he had paid one-half in cash end gave a note for the balance; that 
April glist plaintiff called on wr, Lidberg and asked for the com- 
mission which plaintiff claimed was due him; that bindberg in- 
formed him that “this company dees net pay any commiesion en steck 
eagles; that he appreciated what I had done to bring this aun in an 
offered te pay me $400," 

fhe evidence further discioses that on January 22, 
1916, defendant's capital ateck was inoreased from $25,000 te 
$100,000; that at the same time the company purenased from Lidberg, 
its president, a certain invention for $75,000 and paid for it by 
delivering te him 750 shares of the defendant's capital steck at 
par; that ie, all of the new onpital stock of the company was deo 
livered to Lidverg in return for his transfer of the invention to 
defendant. A stock certificate fer the 750 shares of stock was 
issued te Lidberg end he at once signed it in blank and turned it 
over to the secretary of the company, whe paated it back in dee 


fendant's stceck certificate book, This certificate bore the fol- 
lowing endorsements: 


“In trust for Treasury of the ¢. 8. & 
FE. Co, 250 Shares 
To varicus persons 63 Shares 
Remainder 437 Ghares subject te 
order of T, Lidberg,* 
The endorsements were in the handwriting of Morsbach, 
Secretary, director and attorney for defendant, At the time of 
this transaction Lidberg became the owner cf 635 of 1000 shares of 
the capital steck of defendant and at a meeting of defendant's 


board of directors he agreed te raise $25,000 in cash for the come 


_ pany, Dall testified that thie sum wae to be raised by a sale of 
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part of Lidberg's atock, Lidberg says he was to raise it in any 
way he saw fit, but the evidence shows that the money was in fact 
raised by = emle cf purt of the 750 shares of stock that had been 
issued to Lidberg, 

The evidence furtner weucwe that while plaintiff was 
engaged ao an ineurance troker, or at least in the employ ef ine 
surance brokers, the jury were warranted in cencluding that the 
transaction for the esle of the steck was net in any way cen- 
nected with plaintiff's ineurance business cr e:ployment. se far 
as the evidence shows it appears te have been a vingie transacticn 
and there ie no serious diapute in the evidence that plaintiff was 
promised » commission for his services in preeuring @ vale of the 
stock, He was net required te preeure a License before he could 
legally require the payment cf this commission, O'Niel v, Sinclaix, 
155 113, 525, If the evidence had shewn that plaintiff was engaged 
at the time of the transaction in @& bond brokerage business, his 
failure te preeure & license therefor would render his suit une 
availing, but the facts shown by the record de net sustain the 
a®gument that plaintiff wes engsged in such buwviness; plaintiff 
had not procured a license to engage in the inwurance business and 
if the transaction in question involved a service to be rendered 
in that pubincse, he would likewise be prevented from obtaining @ 
judgment ageinet the defendant, but the mere fact that he had not 
procured such license is not available as a defense in the present 

+ action, for the simple reason that he seeks to recover a comsiovsion 


fer a service rendered in a business not related to the insurance 


In the case of Ross v. New South Farm & Home Co., ’ 
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"There is no mystery about this ordinance, It ia 
plainly intended to reach those who are in the business of 
brokerage and no one else. Appellee insists that the words 
Sor act in the capacity of a broker,' added by an amendment 
te the ordinance, were 30 added for the purpose of prohibiting 
and de prehibit single acts, such as, if repeated, would eon- 
stitute a brokerage business. ‘Yhatever reason there might be 
in that contention, if it were now a queetion fer original 
construction, we do net consider it now te be an epen quege 
tion, [nm all the esses above cited, we think, with the ex- 
ception of the O'Neill esse supra, the words ‘or act in the 
onpacity of a broker’ were inoluded in the ordinances at the 
time the cases arose, yet the ceurt cither ignered the added 
words or treated them as surplusage and cenetrued the ordinance 
to menn the same as it was construed in the G'Neill case, 

*eneeenreeteeetetst * 

If nis testimony ia true, and it is uncontradicted 
and seunds reasonable, if he could be said ta have any business 
at the time he undertook te vender and when he rendered the 
Services sued for, it was that of a life insurance agent, or, 
ag it ie scemetimes ecalied, selling life inaguranee. if it bea 
fact that his success in this transaction stisulated in him a 
determination to enter the business cf a broker, and if in 
fact ne did thereafte«r engage in that business, such facts 
could net be considered ag relating back te and characterizing 
this transaction, the opportunity for which came unscught,* 


And se it may be said in the present case that even 
though the defendant was engaged in a fire and accident insurance 
business, his failure te procure a license to do this business 
could not affect his rights to enter into a special contract for 
the performance cf a service in some other diaconnected business, 

Shere is evidence in the reeerd which warranted the 
evident conclusion ef the jury that the plaintiff was the procure 
ing cause of the sale of the steck, This is shewn both by the 
direct testimony of the plaintiff and Dell and is inf erable from 
the circumstance thet notwithetending the fuct that Kemper and de- 
fendant's officers were brought together through the effort of 
Plaintiff, these officers immediately upon the exploywent of 

Kemper and the sale of the stoek to him concluded that the plain- 
‘ tiff was not entitled to his commission, ‘he plaintiff intreduced 
Kemper to defendant's officers on varch 26, 1017, April 9, 1917, 






Kemper became defendant's employe; three days later Kemper was 


given a thirty days' option to purchase the stock and within six 
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days after april 12, Kewper exereised hie option and paid a large 
part of the purchase price of the stock, the finn] payment therefor 
being made cn may let, 

It is said that pall and Lidberg were unauthorized to 
bind the defendant to pay the commission claimed by plaintiff, 
There is some evidence which tends te show that the defendant had 
paid commission on the sale of its stock and that Lidbergy its 
president, received the sus of $600 as commission for the sale of 
certain shares of thia stock. The contention is that Lidberg was 
desling in his own interest when the contract fer the payment of 
Ccowmission for the sels of the steck was entered into; that the 
defendant had ne interest in the matter and that it had net aue 
thorized or directed Lidberg or fall te act for it in the anle of 
stock, 

When ell the evidence introduced on the trial is con- 
sidered it cannot be said that there was no evidence submitted 
which werranted the verdict against the defendant, It is true 
that Lidberg had agreed, either with or without consideration, to 
advance $25,000 in cash te the defendant corporation. This money 
wags all precured by the sale of a part of the 750 shares ef stock, 
waich Lidberg insisted was his individual property, notwithstanding 
the fact that there is some evidence which tends to show that 250 
shares thereof were held by him in trust for the defendant. Uncon- 
tradicted evidence shows that every dellar which was cbteined from 
the sale of 350 ef the 750 shares which were issued to Lidberg went 
inte the treasury of the defendant cempany. One hundred and seven 
ef the 350 shares were seld te Fesmper and the full purchase price 
paid therefor wne delivered to the defendant, The amount paid 
4 fer this stock nove than paid an unpaid bsaiance of the $25,000 
| which Lidberg hed agreed te furnish his company, ‘The excess 


“~payment, $535, was not, however, returned to Lidberg, but was 
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charged to defendant's surplus aceount, 

The avicence tends to show that Lidberg, Norabnach 
and pall divided » commission of #1200 on the sale af the 107 
shares of steck among themselves, and that Lidberg tendered $400 
te the plaintiff, which he refused; that this steck was in fret 
#016 for the benefit of the defendant company; that it received 
the full swount of the purchase price therefor, and it charged 
te its surplus account the $565 whieh it now asserts did not be- 
long to it, The evidence, however, does not satisfactorily show 
that this sum was eat any time since April, 1917, turned over to 
Lidberg or credited to his secount, @vidence was submitted to 
the jury in suppert of the position of plaintiff that defendant's 
efficers had suthority to act for it in the trnaaacticn in question, 

ve de net think that the court erred in its rulings 
on the adwissibility of evidenee in a manner prejudicial to the 
defendant, or that other errers were committed sufficiently serious 
to warrant a reversal ef the judgment. 

The suit was not prematurely brought. The stoatenent 
ef claim shews that the plaintiff was to secure a purchaser of 
defendant's stook for cash and we think the evidence shows that he 
did procure such purchaser. Neither the statement of claim ner the 
evidence shows that the cash was te be paid immediately upen the 
gale of the stock, Flaintiff earned his commission when he pro- 
cured a —— able and willing to pay cash for the stock on the 
terms agreed to in the contract for ite sale. 

The judgment of the Municipal court is affirmed, 


_ NeSurely, ©. J., and Holdem, J,, concur. 
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BR. JUSTICE HOLDOM DELIVERED THE OPINION OF THE COURT, 


OF CHICAGO, 


9181.4.637 


This is en appeal frem a judgment of $450 entered 
upon the verdict cf a jury waieh was instructed by the court, 
Thies ia a feurth class case in the Yuniecipal court 


and, as frequently held, is what the evidence makes it, be it 


tort cr assumpsit, Obermeyer v, Yisconsin Dairy Taras Co., 211 
li, App. 213; Zexton v. English Canning & yfe. So.. ibid 504; 
Hvang v. Schwartz, ibid 575, 


Tse defendants undertock te incerporate an insurance 
company under the nase of “Hercules ife Ingurance Company," They 
failed to comply with the statute regarding the several stepa to 
be taken for that purpose, and subsequently the conemmn went inte 
the hands of a reoeiver, Plaintiff beught in feith of the bons 
fides of the representations made to oim that the Hercules Company 
7 was duly incorporated under the statute and that the eix shares of 
eteock issucd to him, for whieh he paid #600, were fully paid and 


none-nsseseabie; plaintiff having peid that sum tc a Dr, Welpers, 







who turned the same inte the alleged company's cashier, six 
shares of stcok wore issued to plaintiff therefor, and he ie en- 
titled $0 /pesever from defendants, who were naxed as the incor- 
-«-peraters of the Hercules Company, the sum se paid, 

‘a *he liability of defendanta ie predicated om See, 


299, chap, 73, R. &, There is no controversy regurding the fact 
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that the Hercules Life Insurance Company was not organized as ree 
quired by statute supra, In these circumstances it is contended 
that defendants sre linble te pinintiff fer the 8600 paid by hima 
for such six sheres of etock, 

fhe purpoeve of forming the Hereules Company had been 
abandoned when it went into the hands of a receiver; therefore, 
@efendants, the incerperators, beeame liable to pay back to 
plaintiff the money which he had paid for the etcek issued to hin 
by such incerporators, 

The statute supra providing for the orgenigzation of 
life insurance companies requires that the amount ef capital sube 
@cribed and paid for shall remain as the eapital of the company, 
and dees not authorize the propesed inceorperatora to expend for 
Selling stook and other preliminary expenses money paid in by a 
gubseriber for shares of stock, As defendonts did net complete 
the incorporation of the Hercules Company a8 required by statute, 
they are liable to plaintiff for the amaunt ef money paid by him 
fer his alleged sheres of steek therein, and an setion for noney 
hed and received will lie agninst them therefor, Tnie ia the 
ground of liability ae held in Lang v. Blecki, 286 111, 91, 

The verdict wae properly inetructed, although for 
the wreng amount, because the frets which made defendants liable 
were net in dispute either in the plendings or by the proofs, 
While plaintiff was entitied te recover the whole amount paid by 









him for the stock and it was error for the trial Judge te sllew & 
@redit of $150 for agents' commissions, yet ae plaintiff hee not 

_ +aseigned ercas-errers, we are not called upon to vary the judgment 
q of the trial court. 


A: fe reavon existing for reversing the judgment of the 
 Bunicipal court, it ia affirmed, 
: AFVIRVED, 
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PROFLE OF THA STATES GF 12.1.0018 
by Maclay Hoyne, state's Attorney 


Abend lL ROM CLROUIT COURT 






va. uF YOR COUNTY, 


CHICAGO ROTOR BUS CoRPAM 
corporation, i 


| 
! 


RisiA.s37 


WR, TUSTICR HOLROM URLIVAHED THE OPINION OF THY COUNT, 


*hks Cause avouce ta thie sourt by tranaaisasion from 
the Suprese Court, 
the ease ia an information in the natare ef a gue 
gerrantoe, in whieh 1s is sought to have the regpondent ordered 
te forthwith cease and terminate the eperation and maintenance 
of its seter buses fer the transportation of presengere for hire 
upon and aleng the driveways, parkwayea end beulevarde under the 4 
| gentrel of the Commissioners of Lincoln park, ag in oid informe 
| tien set forth, and teat respondent be sunted from auch parkwaye, q 
I 
: 


| driveways and bovlevarde, 






/ it ie averred inter siin in the inforsation that " 
Pespondent, tae Chieage voter Bue Company, ia 4 sorpersti¢n oF- 
4 genised under the lewe of tue State of Thiincis in the year 

| 1923; thet the otjeret for vaio 1% was formed was to cetabliah, 
|  atintain end seperate stages ond cunibuses and etege anc ommibue 
. routes for public use in the conveyanes ond trenspertetion of 
persons fer coxzpensation upon the streete, evenues, highways, 


a and upon private preperty, such buses te be propelled by cleo 
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wails, vhieh aay be at any time lawfully used; fer doing gmeral 
vanisvua business, te agquire, hire, or ethorwise eentrel er 
Lease all property, sppsratus, oprlisnees and rend satate neces- 
sary for the trnnaaetion ef its business end to sequire er othere 
wiee eontrol or operate under any franchdeos, Licenses or grante 
frew the State of Tllineie or City of Chienge or from any publie 
sutheritice in seid atete er city seceseary or convenient te the 
conduct of its business; that the respendent operates ite metor 
Wusea sleng and upon the strectse of tie City ef Chiesge by vire 
tue of Licenses granted te it under tae provisions of the general 
ordinance of the City ef Chicage (chap. 79, 1912 GChieago Code, 
entitled *“Yehicles,*) jt ie then averred timt cn the loth of 
dune, 1916, the Comeiseiconera ef Lineein Park, & municipal core 
poration existing under an net of the Genersl Assembly ef the 
State ef Illineina, approved ond in force Vebruary 8, 1669, — 
adopted a cartain erdinanee granting te respendent the right te 
operate pnd maintain a line of ameter buses upen the boulevards, 


parkways and etreete under the centro] of said Commiesionera, 


— Sa 4 ee 44 


and decnted within the limite of the city of Chieraso, fer the 












aecemmodation cf passengere for hire, This erdinence is set 
forts in full and ie of great length, heaving many previsions, 
We will content ourselves with culling tnerefrom, for the 
purpese of thie epinion, a few of ite most isperternt provisions, 
he weute of the buses is set forth in « uap found 









q in the abetract, which route lies along aud over @ line commeane~ 
a ing st the eseuth line ef Lineoln Park, running north te its 
northern limit and preeeeding hence north along sheridan oad | 
9— te the nerthern Limit thereof, dominion ever waich hes been coded 
a to the Commissioners of Lincoln park by en ordinance of the City 

: : er dated July 22, 1912, and accepted by the — 9 
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of the Legisiature, tie first approved and in foree April 9, 
3870, and the second approved Jume 21, 1696, in foree July 1, 
1695, ‘The ordinance of June 15, 1916, grants te respendent 

the right te operate moter buses for fifteen years alenyg the 
route marked out on the wap sbove referred to, ——— or 
five yenre on conditions in the ordinance stated, fer which 
privilege ef operating moter buses respondent wes to pay within 
3G dave from its acceptance by respondent $26,000 in eesh, whieh 
eagh paysnent ehall be applied as e credit upen the sanunl sung 
provided in the ordinanee to be paid, in three suse of 46,668 66 
each; miosh credit upen the snnusl sum to be paid during the 
USth, 14th and 15th yeere ef enid fifteen year term; in eddie 
tion therete reepondent io te pay during the first five years 


@n annual gum which ehali be equal te three per veent ef ite 


 .  ee  e 


@rcoe ennual reeeipts derived from operation upen atreete, , 
bewlevards and parkways under the jurisdiction of the Cone 
miseioners, but whiek eum shall bet by doee than G10,006 per 


a... 


/ 
4 
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atinum; during the suceeeding five years Sy per cent of such 
@Fous ansusl receipts shall be paid, the totai ef whieh shell 




















net be Less than $11,000 per annum; during the last five years 
ef emid tere an annual sum which shall be equal te 4 per cent of 
the grose reevipts derived in manner aforesaid, but which sum 
shell net be lees than 814,000 per anmam, All vehicles operating 
wnder the ordinance sinli be propelled by x pewer generated with- 
im the vehicle itself or by storage battery, ete, The welgot of 

; | «Sieh vehicle with itu contents shail not exceed 10,600 pounds; tne 
4 ‘Gaxiows width ahall net execed 7 feet, 6 inokeg; the maxinum height 
: of lewer deok sual) net exceed 14 inches; the maxioum height of 
q the fleoer of the upper deek shall net exceed 6 feet; the maxinuns 
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wheel base and other features of designe shall be euch ae te 
¢ aveid akidding as far aa pousible, aud shell be wach se te perndit 
easy eteering and aentrel; #tairwys of deuble deck buses suet 
be enclesed and buses sini) de fitted with brakes eapable of 
Stopping and holding the eune under all senditiens; «12 partes 
shall be constructed ee that no undwe neiee of vibration shell 
Feault from operation and so constructed that the ofl or grease 
therefrcm chunct drop on the Bighway; no advertising signe shel) 
appear on the eutelde of the Buseee; their deatineation aball be 
Plainly indicated on ticir front and they ohall be ibluminated at 
night; the mwunber ef passengers carricd ehall at ne time exceed 
the seating capacity of the venicles; they shall be heated during 


. @old wenther in secerdence with wuch laws ond ordinances as are 

















im force aff«otingsurfuce railway cars cr such lewe and ordinances 
affecting soter buees ae may heresfter during the term of the 
Ordinance be in foresee, or as aey be roquired by the fomniesioners, 

and many other proviciens reguleting the operation ef such soter 
buses, which ingluda the hours duriag which they ahall be eperated, 
the interveala at ukieh they shell rum and the routea to be travelled, 
There in aleo a previsien for « pernsLty of #60 # day for failure 

te cperste @e provided by the crdinanee. The ¢rdinance alee pre- 
vides that reapendent shall sesume 61) liability for daenges to 
Persons cr property coeneioned by reason of the eperation of any 
motor bus under the crdinence, and the further condition i# made 

J thet the Comeiesionere aesuye me liability fer any gueh ageas, ‘ 
4 aad in the event any euch dawages ghould be recovered against and 
4 pata by smid Commissioners, reependent ig te repay the Counieclenene, 
for their eutlay, 

The infersation further evers that respondent on the 








hy ‘Fequired $26,000, and that within eix monthe 
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after respondent ewned and commenced to operate and maintain a 
Line Gf moter busee under seid cruinance upen roatea in and 
@long the boulevardé and perkwaye in the erdinence vet forth, 
and las ever since cwued, eperated sad maintnined, and still 
does, such line of meter bases for the accomeodstion of pasven« 
gere for hire Upon such boulevards, parkways and streets a0 
under the contrel of eaid Commissioners; that aelid crdinanee wae 
net granted te respencent or accepted by it for the purpose ef 
carrying viciters in or out ef said fianceln fark, wete,, but wae 
granted and reccived as a part of a general plan for the traenge | j 
pertation ef passengere for hive within the City of Chicago, of ; 
which the toulevaras, parkenys and driveways under the eontrol 

of the Conmmiesioners were only ® link or port thereof, and that 
Tesponédent is cperating a line of forty double deck motor buses 








with a oartying oapacity of 51 passengers each from a point in 
the city ef chicage known a8 roadway and Severn avenucé, wbieh 
da beyond and outside of the territery under the jurisdiction 
ef the deumiesioners and upon and along the crivemeys, boule} 
yards and parkways under the centre) of said Commiceioners ae set 
forth in epid erdinence, and then ¢outh and beyond the seme te @ 
peint in the city of thicage ynewn ee the cerner of Piehlban 
ss Venue and Jeekecn weul ovard, 
q the infoxewmtion ther seta forth an ordinance of the 
City ef Chicege cronting that part ef Sheridan Read trem the 
nothern terminus of the teke Shere Drive te the north line of 
Borth 509th street in Chicege unte the Board of Lincoln Park 
Commissioners to take, regulate, contre] and improve the same 
J— in manner and fer the uses provided by an act of the General 
J Assembly of the State as a perk driveway and for park purvoses 
be Ys granting full power aad authority te said board te control, 


y 







w Rive aha. bem ‘olerage of beacamnee bap, — D watts 
baw aL aecaot argu Pohauthte 2i09 tehaw Sondd TaoR | 
Si00% Boo woawmibte edt ak. egesitend halle ansove tuat-nat ib . be 
Litita Sma indeed habe boa beentaqge vionwe waite tove wait tile 
“MhHeNY TO aeLinbemmovwa eat 162 apawy tadom Te ands i and 
dy atnetes baw ayprkney .ehuptetved doue aay endl itty | 
emer Wonmiess Liaa taddt {sto meres demeg hime hes foxinos 9d “sabia 7 
Me cevgee sae vet a “a hes geone ae sea huogent ed: $n : — 
ner dif ,.ote .taek ataoats hae Wo dio ee — 
-enets wie at TALL Deseney 6 ae Hang a ae baviensy Lae 
* oaes tao te utdo eae washer wes et wen gARNG Re. 2 1b 
—EX a? Andeiu SYyawext th Lem — — ut a * 
dnt? bom (4 etqay ft 0 ehh yaw orth » 
—— retam Heed afidvoh Yowo't to enka pales — 
at Snscy 5 mov? dane wipyoneng 40 le, yileages — a 
— .Rouowre. ndwe, bee, yaummbnn, mis — | 
WAseQAde int or undaw qeotdriee eit Xo. sedatuy dna Reed any 
wotvod ..syemeviah sat: — baa ‘Doge: bum ermnotee. 
Seu wo exsuoion liad dee * foerane odd eebaw 
@ ot vain ox) daoyd bam Mawes mene bee —— 
eae⸗ {ey OK Oty. wid, on onsen sigan te! Rabe, 
ae ts ——— ne SOY idee cede —— — —— 9 
ett sme) Saeko Yo ae’ eater ciliata tannin) 
39 aeif meron ett, of avind etedh aut od YO 3 pot bene Bi: 
Snot eiogads YW huss dott ntew opMoks whe — 
ater ac? evongas Ann Lovaas ndaduyet wher » 
Sawin ols Ye om ie wa anivord: ne Bal #1 





























improve ond maintain that part of eid road aforesaid for the 
purpose of carrying out the previsiens ef the act ef the General 
Aesenbly approved April @, 1879, and the amendsemt therete, 
Asong ctheor previsions of said ordinence the Commissioners are 
imkhibited frem allewing the eame te be used for any horse, cable, 
stesm, *lectric or other railway of any cherneter or description 
whatever, “whether euoh reilway is prepesed to be placed beneath, 
on, or above the surface of the boulevard, 

Reletere qentend thet the ordinance in wirtue of { 
whieh resrendent operates soter buses on the parkenys, boule 
varde and drivewave under the centre] of the Lineoin Fark Ceme 
missioners is beyond the power of the Park Comeiasionere te pase 
and that the same is void im ite entirety; thet the licensee 


@rented is an “coaupation license," and that the ordinance wea 


Sw) fla 


passed solely for tne purpese ef releing revenue, which the 
Goumizssioners have mo power oF @utscoerity to de, and that the 
ordinance Vielates the provisions of eertain ardinanees of the 
City ef CHicage granting pertions of Sheridan ond te the park ‘ 
Comeissioners, which previder that sxid Gonwdesioners shall not | 
permit any railway te be eenstructed upon such etrecte, on the 






eontention that the operstion of the moter buees in effeet con- 


stitutes » raileny, ond argue thet “a moter bus line between two 








definite peinte on en established reute is a railway, *** 

. Reapendent interpesed o eapecial and generel demurrer 
te the information, whieh, being sustained and relators ©] eeting 
to ateand by their information, wae disnieeed, 

the ordinance set cut in the information and under 

whieh respondent is operating was before the Gupreme Court in 
| Gongs poker pus So. Y. Gaivage Stage Ge. 487 111,, 820, 
where some of the important provisions ef the erdinance are 
este im the opinion ef the court, While the validity of thie 
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erdinence wns not in terme paased upon in the enge, yet if was 
before the court, waa pertinent te the issue there jcined, and 
if the court had seen fit it might have decided the question of 
its validity, As relotors were not parties to thet eave, the 
Gecision may not be rea sdjudicata upon thie peint ae te them, 
aitnough it would be ae between the parties to the cause, 


However that say be, it dors appear from the opinion that the 


= 


Public Utilities Gemivsion did on pecember 31, 1924, upon the 


application of reapendent, grant it a “eertiziente of neooasity 
and senvenioce,” Wille no routes were specified, it csavered 


the entire City of Chicago, [t appeare from this decision that 

















subsequently. in deptesber, 1916, relators Tiled another petition 


ieee Sn. “Ts 


with the Public Wtilitiers Comeiseion fer o certifieate of *con- 
venienee and nesessity* for the operation ef ite moter buses upon 
the reute specified in the Lineoln Park ordinence and reported 
that 1t would set ve prepared te operate ite lines of meter ousce 
until aveut February, 1917, On this later application » new cere 
tificate of “*eanverience and neesesity” wae granted respondent | 
ganuery 16, 1917, to copermate ite acter buses “en the verth 

| eide,* wich in inclusive of territory routed im suc park 

erdinenes, 

3 a {he dominant question in this ouge ie the right ef 











the respondent te operate ite moter buses cover and sleng the 
Griveways, souleverds and parkways, through Linecin Fark, and 
Slong that part of Gheridan hoad under the contre] of the Park 
Commissioners; snd, subsidiary to this, whether under the facts 
set forth in the infersation respondent can be legally ensted 
from operating its moter buses throug. the territory covered by 
J the park erdinanee, 

— tinder the decisions ef the Suprene court, the 
Pk conmissioners ever the parke, boulevards and driveways, 
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ss manage, direct and regulate the parks, streets and boulevards un 


public squares, aid places within the system committed te its ; 
Goutrol, are noi now open to doubt; sxcapt o# to interveetionsa 

With city streets, eue pewor of control is exelusive of that of 

any ether municivality within whieh auch park ayatem aay be 


@itunted, in the early cuae of Necorm Ve. gouth pars veveissioners, 
oT 
150 Yi, S16, the court defined auen pewer in the follewing ae 


*ny the plinin lenguage of the set, 10 seema clearly 
to have been the purpese of the Llegisleture te invest the | 
Boutn Park Commiecionere with pewers, gsoneraliy, at least, aa 
full and exolusive in regerd te the perk, as thes conferred 
UECK OF POSsesoed by the city eouncil of Chicage in respeet to 
public squares and places in said city, erneh holding by the 
gane kind of tenure, tnd in relation to the regpeative subj cet 
matter referred to, the one ¢lethed with pewers identical in 
extent wits these reeted in the ether,” 





















There con be no such thing as dusl centrel, fer if 
there were euch duel contrel weuld Lema te confusion, The cone 
trol by showsoever possessed must be exclusive, in the Becermiok 
Gese tae dispute wae with regard to wainteining an awning upon a 
budiding over tae eidewalk upon Pienhican BXeulcverd, and the Come 
whesaioners! sutscrity was nea to be exclusive; that all the 
powers which the City ef Chiesge possessed in that rogerd previe 
cue te the ereation of the park avetem had became veeted in the 
park comalsnionerea, 

In dikinoie yalheahle Ir So. 7. Commisrioners ef 
jdmocly Eark, 465 111, 446, the ordinances of tha tLinesin Park 
Commissioners prohibited the use ef yYrhicles cormring goede, mere 
ehandise er wares upon Diversey Perkeay, © boulevard under the . 
contre! ef the Ceumiesioners, The validity ef the erdinenee 
wan suetained, the court hclding that *the ordinance, se far as 
the public is concerned, was clearly a valid exercise of power 
by the conmissioners,* —— S had the power to gov 
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traffie and exclude therefrom hemvy veniclee ae itv judgment 
m@ight indicste as reasonable, 

Wantever infiraity sey exist in the ecrdinance 
under which respendent is opermting, it ta certainly gecd se a 
regulating ordinance contrelling the operation ef respondent’ « 
moter buses, ond particularily in directing the reute within 
which the eperntien ef such metor buses shell be confined, 

We de net think it neeesabeory, in the ca roumstances — 
of the case under consideration, te deternine waetner the come 
pensation exacted oy the terme of the ordinance from She respendent 
company is er is not & revenue acavure, With it the Commissioners 
ere evidently content, and respondent is a6t complaining, The ree 


latore certainly cannet be adverwely affeated tuereby, as the money 







received from regpondent by the Park Gownhagioners to thet extent 
adds te ite financial FeSOurces “Ad Must Hegessaraly tend te 
lighten the burden of texation upen property ownexs, SGinilar 
emaetions under Gity ordinances have been auvteined by tne Sue 
preme court, Chienge General Hnilway Ue. ve. City of Chigage, 176 
Eh, 2a, 
. #e #re uneable toe hiid that the erermtion of seter 
buees io the operation ef eny kind ef Failway, 
1t io inferuble from the averments ef the informa- 


tion that tne sperstion ef tia motor buses By respondent is ameng 









Other things for tue purpose of saxing people to and from the parks 
bouleverds, end ether pleces ef public reaort within the park ays- 
«Kem controlled by the jinccin Park Gommissioners, thereby maxing 
J @uch recrenticn placea sere available te the publie than they 
«Otherwise would be if the motor buses were not operated ae pers 
mitted by the ordinance, 

— Gee, 3 of the ordinance providing fer cowpensation | 
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otipuletes thet the pereentages shell be enleulated upon the 

grees annual receipts derived from the pperation ef the motor 

buses upon the streets, boulevardea and parkways under the juriae 

diotion of the Commissioners, Purtherwore it cannet be denied 

that, whether passengers alight from or eabark upen the ooter 

buses of respondent in the park or on the boulevards through 

which they are routed, the passengers enjoy the pleasing view 

which the parks, boulevards and drivewaye afferd, and in that 

way the Park Commissioners are exercising their power in furnish- 

ing means by which the public may in that way at least enjoy 

the park system within their centrol, if the contention be 

well taken that the erdinance ia invrzlid beeauve it grants 

an exclusive soter bua privilege to respondent, it would be no 

reasen for custing respondent from the cperation of ite moter 

buses within the territory of the Park Commissioners, which te 

the aim of the relaters by their information. : 
We de net intend to be underatoed as deciding as te 


the validity of these sections of the erdinance whith exact 


a 


revenue from respondent ocr grant exclusive righte ef operation of 
dts moter buses within the territory under the jurisdiction ef 
| the ParksCommissicners; but we de held that the ordinance is 










Walid se far ae it regulates the traffic of respondent's seter 
buses through the territery over which the fark Contiiseicners 
exercize jurisdiction as set out in the ordinance, I% is ape 
perent that the fact of respondent's operation of its sotor 

4 buses esleng the wtreste of the city of Chieage net within the 

- Jurivdietion of the Park Commiosioners, in no way affeets the 

- walidity ef the ordinance as a regulating ordinance, or the 
E of ressondent in virtue of its charter from the State or 
dts licenses from the City of Chicago and the Publie Utilities 
Las lon to operate such aetor buses within the territory the 
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 infersation alleges it is cperating tae, 
J— Ke Legal renwon aris¢ing from the Tastes averred in 
| the information why respondent ahould be ousted from operating 
its wotcr buses witsin the territory peraitied under tis ordie 
nance of the Lincoln perk Commissioners set out in the informa 
the judgment of the Cirewit court in affirmed. 

AFPIPWID, 


 “Meturely, P, J,, and pever, J,, ecncur, 
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IN RE ESPTATS GEORGE 
RP. ALROTH, deceaced, 





rae 


LIZAkE SCHIBILLA,: 


ones P18I1.A.637 


“a 
O8 APPEAL OF WILLIAN ) Appeal from 
H. ALROTH, iatrator, A ) 
ete., Cireuit Court, 
\ Appellant, 
é Cook County. 
Wie | é | . 
) 


¥ ba: 
MR. Paesxpine SUSTICR MAT CHETT 
DELIVERED YHY OPINION OF THE COURT. 
7 This is a case which was begun as a claim filed in 
the Probate Court. The claim wae allowed by that court and 
the administrator appesled to th Circuit Court where the 













cause was tried by the court and a jury. The jury returned 
the following verdict: 


"We, the jury, find the issues for the claimant, 
and assess the cleimant's damages at the sum of one 


thousand dollare, and interest sents.” 
This appeal followed. 

The claim was on two notes signed by the deceased for 
the sum of §500 each, one dated January 12, 1914 and the other 
sagust 27, 1914, each due one year from the date thereof. One 
of the notes by its terms wes to draw inte rest at the rate of 
1% per annum, after maturity, the other at 6% per annum. Both 
notes wore drawn to the order of the claimant appellee. 

We ball of exceptions has been preserved, but it is 
 @lnimed that the verdict 1» void. we think the jury should 

4 have foumd by their verdict the exact amount of the interest. 

k However, as it oppeare no interest was included in 
the judgment rendered, we think defendent appellant has no 
‘reason to complain. 

Be in the absence of bill of exceptions we think we 
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| mast presume the interest was waived by appellee. Lauman v. 
E. 75 111. App. 650; Meyer v. Johngon, 122 111. App. 87. 
Phe Judgment will be affirmed. 

. AVPIAMED. 


and Gridley, JJ., concur. 
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PauL 8, byron, individually 


emd 28 trustee, 
: 4 Appellant, 
) 
‘ys. ) APPEAL yROM 
} 
HAUDE ROSENBAUM, MAGDALINA GUNG, CXRCUIY COURT, 
BALTZAR GENG, her husbond, j 
BOLESLAU SALTK,) GORGE Hi. } COOK COUNTY. 
ROSINBAUM and HARRIET RosENBauys } 
his wife, } 
(Defendants), 


5 
MAGDALINA GENG, = 


ppeliee. 21 8I.A. 638 


MR. PRESIDING JUSTICS BATCHETT 
DELIVERED THe OPINICH OCF THES CcuURT. 

Appellant filed a bill to foreclose two trust deeds 
purpetting to convey premises situated in Chicago, Cook County, 
Tllineis, claiming to be the ower of the indebtedness secured 
by the deeds. Cross-complainant Yagdalina Geng was made a 
defendant in the foreclosure suit. She appeared and snewered 
the bill denying ite equity and ofterwards filed her cross-bill, 
in which she alleged that she was the ower of the real estate 
described in the original bill and had been such ower since 
1905; thet in August, 1915, one George H., Rosenbaum, now deceased, 
by means of certain fraudulent practices end representations 
described, succecded in getting crone-complainent to sign certain 
deeds end papers purporting to convey these premises to an alleged 
‘i pergon named Meude Hosenbeum, who George H. Rosenbaum represented 
he was his sister. That at the time of the supposed conveyance to 









Maude Rosenbaum said George H,. handed to cross-complainant in 
payment therefor notes secured by a trust deed conveying the 
premises although it was understood that the sale was te be for 
@ash; thet he afterwards fraudulently secured her signature 
. @ Yelease of this trust deed giving her instead certain 


less notes; that theresfter the said Rosenbaum caused 
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the two trust deeds purperting to convey theee premises to 
Maude Rosenbaum to be recorded; that as a matter of fact beth 
these deeds were freudulent and clouds upon crose-complainant's 
title which she prayed might be removed. 

The cross-bill also alleged that Lipinski, appellant, 
had knowledge ef Rosenbaum's fraud and set up certain proceed- 
ings in the Superior Court (to which, however, Lipineki wos not 
@ party) and « decree obtained by cross-complainant therein 
finding thet the deeds from cross-complainent te Maude Rosenbaum 
were void and of no effect. 

Appellnnt, Lipineki, answered, denying the equities 
of eress-comlainant's bill and the enuse wes referred to a 
master who made end filed his report in which he found thot the 
equities were with the cross-compleinant ond recommended thet a 
decree be entered as prayed by the cross-bill. The matter was 
heard on exceptions to the meter's report and a decree was 
entered according to the recommendatione of the report. 

It is not claimed by sppellant that the findings of 
fact in the deeree are not susteinec by the evidence. Indeed 
the appellant has not abstracted the exceptions te the master's 
report which were overruled by the court. 

The material facts as found ore thet Muude Rosenbaum 
did not in fact exist but was a fictitious persen; that Lipinski 
was negligent in teking the trust deeds; that he paid no money 
to Meude Rosenbaum nor any agent of her's for them; that the 
Names of the grantee in each of the trust decdswas not in the 
deed when the same wae presented to Lipinski for sale to him; 
thet he wrote his own name therein without any authority from 


1 Mende Rosenbaum ee to do; that in neither of the trust deeds 
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was there any description of the indebtedness which it purported 
to seoure; that appellent wrote therein the description of the 
note to his own order and filled in other blanks witht any 
euthority so to do; ond that the name of Maude Rosenbaum as 
it appesred in both of the trust deeds was a forgery. 

; Prom these facts thus found the court deateed the 
trust deeds to be clouds upon the title of cross-complainant 
and ordered that they be cancelied, set aside and held for 
naught. 

Appellant submits several propositions of law all 
based on the theory thet he was an innocent purchaser for value 
of these securities. ihe prepositions are elementary if it 
be conceded that he was such innocent purchaser. 

The undisputed facts as found show he was net such 
innocent purchaser, but thet on the contrary was charged with 
notice, if indeed, he did not act in bed faith in the matter. 
There is therefore no basis of fact in the record fer the 
propositions of law which appellant argues and the decree will 
be affirmed. 

APPIRME De 


Barnes and Gridley, JJ., concur. 
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Appeal from 


Cireuit Court, 
Cook County. 
} 
} 
) 


BR. PRESIDING JUSTICS MAECHETT 
DELIVERED THE OPINION OF THE COURT. 

The plaintiff below who is appellee here sued the 
defendant in sn action in assumpsit. His declaration was 
the common counts to which was attached his affidavit setting 
up thet there wes due to him for commissions earned for securing 
eertain contracts for the inatellation of elevators by defendants 
in » railroad building at St. Paul, Minnesota, five per cent 
of the contract price making o total sum of $6900 on which 
defendant had paid $4750 leaving s balance of $2150 due. The 
defendant filed « plea of the general issue and specisi pleas 
one of which wos payment in full. In his affidavit of merite 
he claimed » good defense to the entire claim except as to 
$643.50 thereof. Judgment was thereupon entered fer that sum 
and the cause proceeded to trial before the court without a 
jury as to the balance of the claim amounting to $1506.50. 

Prior to November 1, 1914, plaintiff worked for 
defendant as a salesman and for 2 commission of 5% on sales made. 

_ The agreement was oral. It was admitted on the trial that plain- 







tiff secured the St. Paul job; that the contract therefor was 
_ @losed September 5, 1914, and that a commission of $6900 was due 
q to plaintiff therefor thet day. On the first day of November 
; heresfter plaintiff began to work fer defendent under another yy. 
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agreement which «at a later date wos put in writing end one 
paragraph eof which provided "The party of the first part agrees 
to advance to said party of the second pert the sum of two 
hundred fifty dollars ($250.00) a month, payable on the first 
day of each month during the term of this egreemnt, and to 
charge said sums advanced against the comeissions carned by 
said party of the second pert.” 

The evidence further shows that on October 12, 1914, 
plaintiff wrote requesting « payment of 53500 "as part of commission 
due me in connection with railread contract". The check for that 
amount was madled to him by defendant on Ceteber 16th and in reply 
thereto plaintiff wrote thanking the defendant end steting “with 
the exception of the commission duc on the tadlrond Building job, 
all other commissions have been paid to m, and I presume that you 
will handle the Railroad contract commission ae 2 seperate item on 
your books so es not to get it omnfanné with other cowrissiens whieh 
will become due me under the new contract sgreed upon when I was 
Bast.” In reply to this defendant wrote October 29, 1914, “We will 
teke the matter up with Mr. Hagenbuch as to how this commission is 
to be handled on our books. ‘“e understand thet this is o separate 
Commission and will be carried apart from your comsissions on ony 
future work that you may secure.* 

the uncontradicted evidence shows repeated requests by 
Plaintiff orally and in writing for the commissions due te him, 
Partial payments thereon by eppellent and repeated promises, oral 
and in writing, that the balance would be paid. In the latter 
part of 1915 a controversy srose as to the commissions which 
Should be paid under the contract of November 1, 1914, ond 





efendant wrote: ‘we will make no further payments en account 
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of your commissions except to send ‘you monthly drawing account 

when due until your commissions are adjusted.” Plaintiff testified 
te a conversation with Mr. Burgess, the president of the defendant 
Company, st Yorcester, Mass., in Jenuary, 1916, os follews: * # #1 
aeked him for the $2150 on the railrend building at St. Paul. He 
said, ‘You can't have it.’ I snid, "Mhy not? you owe it to me, don't 
yout’ He enid, "Yes'. I suid, "You will admit it is long overdue, 
won't you?’ He anid, "Yeu". Then I said, "Why don't you pay itt? 
He said, ‘We sre not going to pay you that commission until you 
compromine the Hamilton County Court Mouse, and until you agree te 
break your contract, and enter into some other kind of a contract 
with us.’ This conversation as testified to is not contradicted 
by Mr. Burgess tho wae « witness in the ease, 

Appellant's defense, spparently, war that of payment, but 
there is no proof in the recerd to sustain it. The only celor for 
such defense is given by the edvances mde of $250.00 per month under 
the contract of November 1, 1914. Appellant in making these never 
suggested the application of the amount otherwise than on that 
contract. 

Appeliee has avsigned ae croms error that the court refused 
te sallow inte rest en balances due from time to time and argues this 
Should be allowed because the account wae Mquidated September 5, 1024, 
He further argues appellant is liable for interest becaune the 
amount due “was withheld by an unreasonable and vexatious delay.” 
Hurd's Nevised Statutes 1917, Chap. 74, Sec. 2. We think there is 

_ Merit to these contentions and that the court should have included 
in the finding and judgment $450.00 being the interest on the 
‘balances remaining unpaid from time to time, The judgment will 
therefore be reversed with « finding of fact and judgment ente red 


here agoinst appellant and in favor of appellee in the eum of. 
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FINDING OF FACTS. 


We find as facts that on Sept ember 5, 1914, there 
was cue tO appellee, Daniel Lewy, from appellant, Standard 
Plunger ©levater Company, 56900 as commissions earned under 
the contract with said appellant sued on; that said amount 
was on that day liqmideted and certain; that payment of the 
amount due hes been withheld by an unressonable ond vexatious 
d@eley, and thot aaid Daniel Lewy is entitled to interest on 
the belances of said account from time to time remaining oo 
unpaid, at the rate of five ner cunt (8%) per annum; that 
there is on the 2lst day of May, 1920, a total balance ree 
maining unpaid emovntine to $2290.74, for which said Daniel 
lewy is here entitled to a judement against the seid Standard 


Plunger “levator Companys 
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SantYERED THO gus: wach ‘ 

Appelloe, who waue plaintiff below, sued defendante, 
appellants, in am «action on the case for persensl injuries 
alieged to have heen sustained by him on or about April 4, 
1914, while a passenger on one of defendants’ cars by reason 
of their negligence and while he was in the exercise of due 
Gare. “efendante pleaded the general issue, the cane was tried 
by a jury. and at the close of the evidwnce the defendants 
made a motion for « directed verdict in their favor, which was 
denied. The jury brought in a verdict fer plaintiff in the 
sum of $500C, and upon « remittitur of $2000 the court entered 
judgment on the veriiiet for $5000. 
it is urged here that the verdict is againat the 
manifest weight of the evidence ond that it is so grossly 


excessive as to indicate prejudice and pzseion on the part of 


the jury. © have examined the recerd os to both these matters, 


and do net think these contentions can be sustained, 

The principal contention of appellants is that the 
Court erred in failing to grant the motion of defendante for 
a Gdivected verdict for the reason es now cleimed that plain- 


3 tiff was, a» & matter of law, barred by the provisions of 
the Worknen's Compeneation Act, Laws of 1925, p. 335. It 4s 
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as construed 
argued that seotiens 6 and 29 of that Act/in Friebol v. ©. 0. 


Ry. Se., 280 111. 76, and Keeran v. P. B. & Cs T. Lo., 277 ILl. 
415, preelude recovery; that here, as in those cases, the 
plsintiff was injured while in the course of his eaploymernt 
while working for an employer whe was subject wo the previsions 
ef that sect end that he was injured by reason of the negligence 
of an employer, who was also subject to ite provisions. Flain- 
tiff, therefore, it is arcued is entitled to compensation, and 
the right of action against defendent was in plaintiff's employer, 
incstesd qf the plaintiff himself. 

Appellee answers this contention connot be sustained 
for the recwon that Lhe ¢ettse wen not tried om that theory, and 
fer the further resem: thet th: defense was not vadsed by 6 
Special plea. “orouful ae these urgumente might be, in the 
abeoonce ef authority, we think the low hee been settled othere 
wane by decisicns of eur Supreme Court in Yan Boeckmann v. 

Qorn Exeducts fo., 274 TM. 605, ond Zuksg y. Appheton Beg. Lae, 
279 X21. 272. Hor de we think appellants are precluded fram 
raising the question here, silthough the cause wes apparently 
triec on a different theory below. ‘Use motion for a directed 
verdict preserved thet question for review, although it was not 
stated as ground for the motion. Walmer v. {. C. Ze SQ., 245 
Tli. 148. 

Hevertheless, we think appeliants cannot prevail. In 
order that this section of the Compensation Act might be 
applicable to the facts of this case it would necessarily be 
Made to appear that beth defendant Mailwsy Cempaniecs md 
Plaintiff's employer, which in this cose wos Hartmann-‘anders 







& Co., were subject to the provisions of the Act at the time 
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the injury occurred. Ne direct proof was offered on this subject, 


but by virtue of section 3 of the seid Compensation Act the 
reilway compenies would sutomatically be brought under the 


prévisions of the Act, (¢. i. 3. v. Industriel Board, 276 Ill, 122) 


because engaged in “curriage by land or water * * * *, (unless a 
written election not to pay compensetion was filed) of which 
there is no proof. 

Appellents contend that the Hartmann-\enders Compeny 
wes alse (in the absence of an clection net to pay compensation) 
automatically brought under the préwisions of the Act by virtue 
of the eighth clause of seid section 3, which provides " * * any 
enterprise in which statutory or municipal ordinance regulsa tions 
are now or shali hereafter be imposed far the regulating, guarde 
ing, use, or the placing of mechinery or appliances, or for the 
protection and safeguarding of the employer or the public 
therein" are “extrs hazardous”. It is argued plaintiff's employ- 
ers come within this provisions by virtue of the Factory Act of 
1909, Hurd's Revised “tatutes, 1917, p. 1446. 

The 29th section of the Factory Act defines the term 
*factory* wiibehivat says “means any premises whe rein electricity, 
steam ox other m chanical power is used to move or work any 
machinery employed in preparing, menufacturing or finishing, or 
any process incident to the manufacturing of any article or 
part of any article, or the altering, repairing, ornamenting or 
the adapting for sale of my article." The only evidence in the 
record which indicates the kind of business plaintiff's employer 
was engeged in is found in the testimony of plaintiff himself, 


who eaid: “I was coming from the factory, "laton and “ebster, 


te Halden Avenue on on errand.” fie also said he carried 


avout three feet square; that he was carrying a casting . 
. —— 
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This falls far short of proving that plointiff's employer 
operated « factory of the kind described in the Puctory Act. 
It therefore also fails to prove that the enterprise in which 
his employer wes engage’ was “extra hesardeus" within the 
meaning of the Compensation Act. 

There is no error in the record and the judgment 
will be affirmed. | | 

APPIRMED, 


— a —— 


Barnes and Gridley, JJ., concur. 
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PEOPLE OF THY STATE OF JJ 
ILLINOIS ex rel. MARY Bs 


. MBE 
‘Pinko \ Appellant, 


ve. 


Appeal from 
Cirmit Curt, 


Ceok County. 


9181.4.638 


MR. PREGIDING JUSTICR MATCREIT 
DELIVERED THE GPINION OF THE CCURT. 


OSCAR G. POREMAN e@ 


The relatrix im the widow of Sdward EK. Nesham who 
died Getober 26, 1914. Appellees are the members of and con 
stitute the board of trustees of the Police Pension Fund of 
the City of Chiango, duly appointed under the set in foree 
duly 1, 1887, Hurd's Revised Statutes, 1915-1916, page 420. 

Tre relatrix mide preefs uf death of her husband and 
applied to said trustees for a pension not to exeeed $900 per 
year but the board, as che claims, arbitrarily and unlawfully 
denied her application. Thereafter she filed her petition 
for a mandemis in the Circuit Court against the trusteea which 
they enewered and by stipulation the cause was heard by the 
court without « jury and upon agreed facts. Propositions of 
lew were alae submitted by the appellant. The court dismissed 
the petition and entered Judgment agoinst relatrix for coste 
from whieh judgment she appealed. 

Prom the pleadings and statement of facts it appears 
that Ere. Hesham claims « right to receive « pension under the 
sedend clause of section 6 of the act of July 1, 1487, which 


~»s«é#preovides: 
. "whenever any policeman shall die er te ars 
and while atill in the service of such 8* 
or town, ac a policeman, leaving a widow * *# 
then upon satisfactory proof of such facts made to it, 
a seid board shell erder and direct thet a pension of 
 @neehelf the salary, not to exoeed the oum of nine 
_ undred dollers shall be paid to such widew * * ,# 
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The defendente claim thet Neeham did not die "9 policeman” after 
ten years service and while still in aervice as o "policeman® 
within the meaning of the act. It in conceded that in other 
reepects the fects atinulated are dufficient. 

The atipalation vhows that on June 36, 1897, Mr. 
Mecham was avorn in ae w *police operater* and toek the 
prescribed oath os such “operator®; that on March 27, 1913, he 
teok the cath prescribed for the members of the pelice force of 
Chieago, designated as “policeman”, ond that he died October 28, 
1914, end wae ut the time of hic deeth » member ef the police 
force of the City of Chiecngo; that hic service for the city 
wee continuous from June 30, 1897, mmtil hia doath. 

The statute at thet time in force, unlike that of July 
1, 2015, «3 amended and now in foree, did not specifically 
provide thet “Police Operators” sheuld be entitled to ite 
benefite and the said sect of July 1, 1915, is net applicable to 
this cuse. 

The burden is on relatrix to show facts which bring 
her within the previsione ofnthe Act as it existed st the tine 
of her husbund'’s death, The facts stipulated de not show that 
he was « “noliceman" for ten yeurs prior te his death. On the 
contrary these show that he was a policeman fer more than one 
and lese than tye yeers prior thereto and a "police operator® 
at ether times during his service. We cannet,in the absence 
of proof. held an « matter of law that the term “police operator* 
is equivalent to *policemen*. The terms are not used inter- 
changeable in cither the original statute or in the statute of 
July 1, 1915, 20 amended. 
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Counsel for appeliants in ergument refer to certain 
ordinances of the “ity of Chiesgo reorgenixing the police 


ferce etc. These ordinances are not in evidence. “Se cannot 


take judicial notice of their provisions. 

The facta stipulated are entirely too indefinite, 
ambiguous and uncertain to warrant the relief asked and the 
petition was properly dismissed. 

The judgment will be affirmed. 

APPIREED. 


Barnes and Gridley, JJ., concur. 
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PEOPLE ex rel) eLi 2aBNTi 
PARRALL, . 
eppellant, Appeal fron 
Circuit Court, 


) Cook County. 


9181.4. 638 


— Te OPINION OF aie CCUA. 

The material facte in this case are identicel with 
those set forth in People ex rel, Mary ©. Meehan v. fseoar ¢. 
Yoreman et al., at law, General No. 25579, in which an 
opinion has this day been filed, and the law of that cose 
ia controlling in this one. The cases were argued together. 
For the ressone set forth in that opinion the judgment of the 
trial court in this cause will also be affirmed, 

APVIRRED. 


Barnes end Gridley, JJ., coneur. 
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In re Estate of Lan RET B, WILLIAKS, , 
Beceased, HAYNE BR. JERKING, Nxecutrix, 
Appellant, J 





Al, FROM CIRCUIT 
v8, 
; COUrT OF COGK COUNTY, 

HENRY WHITE, only heir: at law and next 
of kin of Margaret 8, Williams, / 
Heceased, ! y 


8J.A.639 


ER. PRES#DING JUSTICE MATCHETT 


DELIVERED THE OPINION OF THF COUNT, 
/ 


In this ease the appellee has filed a motion te dis- 
miss the appeal for want of jurisdiction for the reasen that a 
freehold is involved, and appellant has suggested that if this 
court is cf the opinion that the record affirmatively shows that 
such freehold is involved, that the cause be transferred to the 
Supreme court, as previded in sectien 102 of chapter 110, Hurd's 
Revised Statutes, 1917, 

It appears from an examination of the record that an 
instrument purporting to be the last will and testawent ef warga- 
ret 3. Williams was presented for probate in the }rebate court of 
Cock County, Illincis, and that an order was entered by that court 
denying prcebate thereof; that appellant, who was named executrix 
ef the will, perfected an appeal to the Circuit court of Cook 
County, which coutt alse refused to admit the will to probate, and 
the proponents thereupon prayed an appesl to this court, which was 
allowed and perfected. 

fhe supposed will specifically devises to the execu- 
trix certain real estate, therein described as situated in the 
City of Chicago, Jounty of Cock and State of Illinois, It purports 
oh te have been executed on the 27th day ef Pebruary, A, D, 1917, 
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The testator, the petition alleges, died on the 9th of January, 
1919, leaving real estate of a value not te exeeed $4000, 

Ynder the decisions cf the Supreme Court in Could v, 
Chicego Theological Seminary, 159 Ill, 282, and koore v. Moore, 
308. 113. 97, we think it is apparent a freehcld is involved and 
this court is without jurisdiction, The appeal should, we think, 
have been taken to the Supreme court. Section 102, aforesaid, 
provides that it shall be the duty of this court in such ease to 
direct the clerk to transmit the transcript and all files therein, 
with the order of transfer, to the clerk of the proper court, an 
order will therefore be entered finding the appeal was wrongfully 
taken to this court and éireeting the clerk of this court to se 
trensmit the transcript, files and erder of this court to the 
clerk ef the Supreme court of Illineis. 

TRANSPERRED TC THE SUPREME COURT OF ILLINOIS. 


Barnes and Gridley, JJ,, concur. 
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LOULC C. EHLR, 7 ) 
\ Appellant,/ 
4 f Appeal from 
VGe 4 Superior Court, 
sine Cook County. 
TRIBUNE cone ANY, E29 
a corporation, a 918 Pes Oo 


‘ 


MR. JUSTICE BARNEG DOLIVARED THE OPIRION OF THR COURT. 


Thie is an action of libel in which appellant recovered 
a judgment for one cent damages against appellee, The tribune 
Company, publisher of the Chicago Daily Tribune, predicated on 
the publication in said newspaper on December 23, 1915, of the 
following article: 


“attormmey hile is Sentenced. Partner of Carleton 
Hudson-Bette Convicted of Mishendling Pund. Hespite 
les granted. 


"Attorney Louie CC. Mhle, pertner of Carleton 
Hudson-Retts, the Count of Coxseckie', wen yesterday 
sentenced to serve from one to ten years in the state 
penitentiary at Jollet, but he gained another respite. 
He has dodged all court executions so fer. 


“His attorney, Glenn ©. Plumb, secured a writ of 
eupersedeas from Judge Orrin NW. Carter. (nly the 
unexpected return of Judge Carter frem oprinyfield and 
the secidental meeting on the street of the Judge and 
Attorney Plumb prevented the deputy sheriffe from 
delivering =hle to the Joilet prison authorities. 


“In Court Many Times." 


"“Rhle, during the last two years, hee figured 
in more than a dozen court tangles, including those 
of Judge Arba NH. waterman. 


"Ehie wes made the defendant recently in a 
blackmsil action by the packing firms of iwift, Morris 
end Armour. The packers alleged thie attempted to 

them for §90,000,. 


"Indicted for Forgery.” 
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"Some time later “hile was indicted on ao forgery 
charge brought by the Fort Desrborn National Bank. 
A month later he was indicted on the charge of embe azling 
$}, 743 from krs. Christine Malkow. 
"The charge upon which he was sentenced to the 
nitentiary yesterday grew out of his mishandling of 
P 625 belonging to Mre. sarah Burns, 2209 Indiana avenue. 


"The writ of supersedess givee him his liberty 
until the Supreme Court take up the case.” 


The declarstion, as amended, containe five counts; the 
first counts on the entire article; the second and fifth on 
that part of it referring to the forgery cherge; the third on 
that part referring to appellant's being “indicted om the charge 
of embexzling from Mrs. Christine Malkow"; the fourth on that 
part referring to appellant's sentences to serve in the penitentiary, 
his respite, securing © supersedeas, etc,., and that the charge on 
which he was sentenced grew out of mishandling $625 belonging to 
Ere. Sereh Burns; and the sixth on that part ef the article ree 
ferring to s bisckmail action by the packing firms of Swift, Morris 
end Armour, and that the packers slileged appelisnt attempted to 
bleckmail them. -ofendant filed a plea of general issue ond 
special pleas of justification und privilege. On those permitted 
t@ stend iseue was taken. 

On defendant's motion at the cloze of the case the 
jury was instructed to disregard the third send fourth counts, 
presumably on the ground of privilege, the uncontradicted proof 
substantially supporting the special plese thereto. The court 
refused a similar motion as to the first, second, fifth and 
sixth counts and with reference thereto gave the following 
instruction to the jury: 





* Treo? a mo bedoidal ounwe elt nagar eaeks emo’) —9 
Aaan Leneiiat mioduaet sot ef? ud — 3 prin vis 
anifexnedme to epteih off. ao hein lhak wow — 4o0nl damon A 

| owou Lal asks abst o atid sont tev oo 


ott of Seance caw of mo dain ao gu eywesia tet 
‘to gniflonudelm ald Bo ¢ue wety Yobuadany 
> Serra snolbal OO8S , art exo out oF 







Te La) We 
— 


ytuedii eld mic gevin, ae pdearteque te. —— J * 
“,oneo ott qo mist o Aiton 


ans paseurny ov ti acieroce ,bobneme an ,mOhtontioed wth " 
me A272 hime PmOvos wt? jedottra oxkino ot mo aemios get 
mp Sekod m9 jpegradte erogye’? add of natevetek #2 Oo tang tad 
gyrate off we betmibad® gated utenetiogge of pakkrvbor ee" i 
jad) mo doawot eofy y"woslfam saldtakadt? . ext mort ankinwi te ie 
eelsnstine, es ak ovteR Os somedate & Sin LT oyga wd pls 
tin wares at tact hom ,.os0 ,sanhorteqea # padavove . ok 
of antaaoied 2890 gmbthaumdi 0 tuo wong baolelting’diow a 

— afeiere of? Yo dung date ao dixie ot bas Dy 

atcro% .ftiwi to swt qabtorg off yd mokton A banal Ket 
of hegamsiis Gabiloqqa * yyelis otdong enti dad = p 
has anaes iovere, to asta #2 bets? trabaste , 7 — 
baddlecoq owns a wotuyea bs intend tt tant * * i : 
hate soe | 


& fea ae 
Tahir y 
—8 











ie 
nage 2A 











, wines sewn? bass babe ds brennan or baw it Jai * 
—i hapten HY. ee ae * — 






© te 


"The following are the only parte of the article 
published by the Chicage Tribune on December 24, 1915, 
that you have any right to consider; ‘'“hle was made 
the defendant recently in « Dlackmail action by the 
packing firms of Swift, Morris ond Armour, the packers 
alleged Shle attempted to blackmail them for $90.00Q. 

*INDICTZD FOR FORGERY. 

"Sometime later, “hile was indicted on a forgery 
charge brought by the YortnDearborn Rational Bank.* 
end the rest of the article you mast entirely disree 
gerd in considering your verdict.* 

The court also instructed the jury te return ea verdict 
on the second count eof the declaretion, thet relating te the form 
gery indictment, and that the jury might assess exemplary 
damages. 

There were submitted to the jury two interrogatories 
as follows; (1) Was the plaintiff cuilty of attempting to black- 
mail the packers as set forth in defendant's bill of justification? 
(2) Bid the defendant publish the articles with good motives or 
for justifiable ends? Both of these interrogetories were anewered 
*yes". 

It is conceded by appeliant tha’ the only controverted 
matters of fact submitted to the jury were (1) upen the charge of 
attempted blackmail; (2) as te plaintiff's reputation before the 
publication. The verdict being for defendant, the jury manifestly 
found these issues in defendant's favor, and ae there was sufficient 
evidence to support their findings, and we camot say, and it is not 
specifically ergued, that the weight of the evidence wee manifestly 
against their verdict either on the issues of fact «f oresaid or the 
question of damages, no special purpese will be subserved in re- 
viewing ot length the testimony touching these questions. But we 
wili briefly recite what emetitute the main events and circumstances 
in evidence on which defendant relied to justify publication of the 


charge of sttempted blackmail. 


For a number of years prior to April 9, 1914, appellant 
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was connected with the lew offices of Albert KH. Veeder and Henry 
Veeder, who were attorneys for Swift & Compeny, one of the Chicago 
“packers", ond stockholders thereof, Arrangements were made, mainly 
at the instance of the Veeders or one of them, that appellant toke 
the legal title to certain o11 lands and cotton seed mills, valued 
at about $2,000,000, in the states of Texas and Arkansas, that bee 
longed cither to corporations of Chicage engnged in the packing 
business, known ae S#ift, Morris and Armour Companies, respectively, 
or to Swift, Morris end Armour indivdual:ly, md to make declaratiom 
of trust to the effect that he had no personal inte rest in said 
lands. | Treds and corresponding declarations of trust were 
accordingly exequted, and at the sam tine, se contemplated by the 
arrangement, appellant also executed deeds of the properties to 
grantees in blank which were delivered te the Veeders. Henry Veeder 
testified thet prior te making such arrangements and at different 
times during the periods when appellent held such titles, he dis- 
cussed with appellant the fact that it was very difficult for a 
corporation to do business in the state ot Texas, that it was much 
simpler to do business in the name of individuals, thet ownership 
ef the cotton seed mills by the corporations might be iilegal under 
the anti-trust laws of said states, and therefore the properties 
hed been purchased in the names of -wift, Morris and armour indive 
idually, and that the declarations of trust were to run to those 
individuals as owmmers. hile this comversstio was denied by Shile 
he edmitted that there was given to him as a reason why the 
property was to be taken in his name that “it wos unsafe for the 
packing companies to conduct the business so that it would be 

known thet they were working together in regard to cotton seed 


041." Appellant becoming heavily indebted and depressed, left 
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Veeders’ offices sbout the middle of iprdl, 10914, for a wacdation. 
Relntions between him od the firm were apparently somewhat 
strained, His nome wav taken off ita payroll april 36. On Way 
11 he telephone Henry Veeder to the effect, as te otified te by 
the latter, that he wae at the effice of his attorney, thet he 
hed meny debts to pay and judgments againet him that would have 
to be paid soon, and said “while in the employ ef your firm I 
acquired information which would cause you, your father and your 
clients to be sent te Fort Losavenworth. If you have any matters 
to take up with me, call upon my attorney.” On May 2lat oa 
erediter's bili was filed in the Superior Court predicated 

upon a judgment obtained aguinst «eppelient in which he and the 
Manager of said oil properties were made defendants. This bili 
was filed by the sam attorncy mentioned im the telephone cone 
verestion. On June llth on amended bill wae filed in said eourt 
making es edditional defendants some of the se-called packers 
aforseaid, their scents ond representatives. Before the amended 
bill * filed the attorney who represented the complainants in 
enid bills, ond whonZhle referred to im the telephone conversation, 
ealled on the attorney fer the manager of the cotton sewed o12 
properties and stated that unlees the defendants settled with 
the complainents to the bill seid amended bil] would be filed. 
Thereafte r said euit was diemissed and e eimiler bili with 
additional complainants «nd the same defendants ae in said 
amended biji, wae filed in the eireuit court containing 
allegetions shewing certain judgsents ageinet “hle aggregating 
severel hundred theveend dollars, thet the of] mille steod in 
his name, thet he hed been held out ae the owner thereof ond 
given credit on thet basis, that the corporetions ef Swift & 


Company, Armour & Compeny ani Worris & Company were interested 
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in said properties, and that the title thereto was placed in the 
mame of appeliant to conceal their interests and the fact that 
they had entered into a combination to supprese competition between 
them in vielation of the laws of this state and the (mited States. 
Seid deeds, declarations of trusts end creditors! bille sforesedd 
were introduced in evidene, 

In spite of deniale on the part of appellant we think 
there was unquestionably sufficient basio for the special finding 
of the jury that appeliat was guilty of attempted bleckwsil and, 
therefore, the only quevtion ieft for the jury was as to the damages 
it would avsess under the directed verdict on the second count. As 
there wac no evidence of any specific damage to appelient, and his 
general reputation wae impeached by the testimony of leading members 
of the bar, “¢ cannot esy thet the jury were not justified in 
ausesuing merely nominal demages. 

Appellant's argument ia directed mainly to alleged errors 
in admitting end excluding evidence, the giving ond refusing in- 
structions ond the remarks of the trind judge. Buch of the argument 
ie wholly tecimical. On tie claim of admitting impreper evidence 
4t is contended thet there was a variance betwoen the Libelous 
article and proof, and between the plea ami the preef. Among the 
instances pointed out are thot the published article reads “Mrs, 
Sareh Burns, 2209 Indiana Avenue", wherens the indictment receive d 
in evidence reads "Sarah A. Burne, 2209 Indiana Avenue, Chicago"; 
that the published article refers to a eum of 3625, whereas the 
indictmnt in evidence refers to the value of the property 
embexsled ag 9615.41; that the indictment contains various 
counts, some referring te the property exbezzled as that of 
eeaid “sarsh Burne, and others as thet of the Vecders. Somewhat 
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indictment. Other cited instences, which need not here be set 
forth, present the same questions of law. *e think these var- 
—— — respect to immaterial matters, and that the pleas 
end proof were bread enough to cover the actionable words con- 
tained in the declarstion. In fect the cherges contained in 

the article being specific, it was only necessary that the pleas 


allege that they were true. (Dowie v. Priddle, 216 111. 553.) 





Objections to certain teuatimony given by the witness 
Veeder and the witness Baldwin are also argued. Sut even if there 
wat error in overruling any of them we fail to see how appellant 
was prejudiced thereby. 

There was also objection to the proof of said judgments 
because the special pleas stated that they wereentered by con- 
fession. The material fact was the existence of such judgments, 
and net the precedure by which they were obtained, 

Objection was also made to certain questions bearing 
on the bona fides or validity of said judgments, or the notes 
on which they were founded, because there was no allegation in 
the special pleas in regard thereto. ‘“e think proof on that 
matter was within the scope of the pleas without any such 
allegation. Similar objections were made to the sdmissibility 
ef the creditora’ bills and properly owrruled on the same ground, 

Hor do we find sny reversible error in the exclusion 
of evidence offered by appellant. 

It is contended that it was error to submit the firet 
special interrogatory becouse it referred “to defendant's plea 
of justification", whereas there were two pleas of justification. 
We do not think the jury was misled in this matter, nor that 


there was « failure of proof to sustain the defense, it being 
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sufficient, au before stated, in view of the specific nature of 
‘the charges, to prove that they were true, which the evidence 
tended to show except as te the count on which there was a 

dire cted verdict. 

Se have reviewed the numerous contentions with regard 
to instructions. But in our opinion they are without merit. 

It is also argued that the action and conduct of the 
trial judge were prejudicial. Many of the most serious remarks 
complained of took place in chambers out of the presence of the 
jury, ond as to moot of the others appellant made ne obje ction. 
Meany of the remarka complained of were made during the cross 
examination of appeliant, but the record shows thet the exeeptions 
thereto were taken by defendmt and not by pleintaff. In the 
abstract apvellant hae noted in parenthesis after each of such 
exceptions, “erroneously stated to he by defendant.” If the bill 
of exceptions deca not speak the truth on thet subject it should 
have been amended. %e are bound by the record and it is presumd 
to speak the truth. % ¢onnot sscume that the exceptions taken 
te the court's rather toe ective port in the cross examination 
were necessarily taken by plaintiff. O«fendants' counsel, whe 
seemed to be able to tal enre of their side of the case, also 
might well have objected to the court's taking the cress examination 
out ef their hends, and pursuing it in « manner end at such length 
as would suggest grounds for errer. In this view of the ease we 
need not criticise the remarks diseussed. ‘uch as were made in 
the presence and hearing of the jury and excepted to by plaintirr 
we dO not deem reversible error, whatever might be our view of the 
remarks upon which appeliant cannot properly assign error. Pinding 


no reversible error, therefore, we will affirm the judgment. 
AVPIRMED. 


Matchett, P. J., ond Gridley, J., conmr. 
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BURNICK HIGBS 
a minor, by EDI 
her mother and Appeal from 
) Superior Court, 
ve. 
Ceok County. 
CHICAGC RAILWAYS 9 
et ale, © ae c = 
° 19 1 ©) ke A. pO 


MR. JUGTICE BARNES DELIVERED THE OPINIGH OF THE COURT. 


This is an action for personal injuries received by 
appellee from collision with one of the care of the Chicage 
Surface Lines in which she reeavered a judgmnt for $20, 000 
againet appellant companies, constituting the Chicage Surface 
Lines. «a former trial plaintiff wes awarded 91250 damages 
end the verdict wae set aside, 

The declaration charges negligence (1) in the manage- 









ment, control and operetion of the car; (2) in failure to ring 
as bell or give warming, and (3) in running et o high and dangerous 
speed, and also thet defendants negligentiy and wantonly man aged, 
controlled and ram said car at a high and dangerous rate of 

speed againat the plaintiff while she war in the «ct ef crossing 
its tracks. 

Several grounds for reversal are urged, but we find it 
necesanry to consider only one, - that the menifest weight of the 
evidence shows both that the motorman wes not guilty of negligence, 
and thet plaintiff was guilty of contributory negligence. 

The accident occurred at 12:30 p. m., December 23, 
1915, at the intersection of Milwaukee avenue od Heussen court. 


The car wee running southeanterly on Milwaukee avenue which 
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feet north ond Belmont avenue 600 fect north of Haussen court. 
Intersecting Milwaukee avenue on its northeasterly side «cross 
from Haussen court is Nemlin avenue, which runs due north and 
south, thus forming en ebligue angle with Kaussen court. It was 
while plaintiff, a littie girl within one month of twelve years 
old at the time, was croswing from the west sidewalk of Hamlin 
avenue southwesterly towards the nerthwest corner of Haussen 
court that the secident ceeurred. “rom curb to curb Hilwaukee 
avenue is 374 feet, Haunsen court 26 feet and Hamlin avenue 414 
feet. If the northerly sidewalk of Hausven court were projected 
in a otraight line it would strike « little north of the center 
ef Hemlin avenue. On the west side of Milwoukee avenue are the 
Hiavuesen houses, whet is referred to as the "old hwse” being 
about 125 feet from the northwest curb of Haussen court. 

Piaintiff and her mother came south on the west side 
ef Hamlin avenue to the Nilwsukee avenue curb and started across 
the latter diagonally or southwesterly towards the northwest 
corner of Haussen court. The approaching car wae visible to 
them even before they reached the intersection, and seen by them 
while attempting te cross the atmet. They and a boy, who at 
that time was 17 years old, and claim he wae waiting for the 
Car in question on the wouterly side of Milwoulkee avenue neor 
- ite tracks about 26 or 25 feet from the northwest curb of Heaussen 
court, testified for plaintiff as te the accident. “% shall 
vbriefly review their account thereof, and then that of defendant's 
witnesses, so for as the evidence touches what we deem to be the 
salient and contreliing festures of the case. 

The boy, sforenaid, testified that as plaintiff and her 
mother were stepping off the curb the street car was just the 
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that they wolbed straight ecrose the etrest, the girl just in 
front of her mother, and Gid not, while he saw them, go ony 
faster then « welk; thet ae she was stepping on or about to 
atep on the track the cur ene about 200 fect north of him; that 
he gave them «a "“onsuel glance, that in sll I ncticed them", that 
he “kept on signeling the car from the time it left Pavlin court 
wntil it veached him’; thet the car came along “Just et the 
regular gait", net checking ite speed ner ringing a belli; that 
nen it stepped the rear end of the car was about 30 feet beyond 
where the girl wos thrown, that she liny Sstecen the north end 
south bound cor tracks en Milwaukee avenue at a point a little 
over half across Haussen court; thet he judged the ear wos running 
20 wiles aa hour and thut the girl's bedy “was lying 29 feet from 
where she was struck; that from his position he did net ses the 
astual scomtact of the sur with the gird; that she was going ia 
the direction of the “southweat corner of Houssen avort and Bile 
Waukee avenue*; thet tie last he saw of her she was shout to 
etep across the track. At the former triel be testified that as 
he ooked ot the oar coming towrde him he could not tell whet 
the specd was, tut knew 14 wae coming “fast*, 
Plaintiff teetified that when che get down to the 
eomer curb of Hawiin and Nilwaukee avenue she looked beth ways, 
end gaw the street car coming; thet it woo then three or feur 
lete nerth of Devlin court (thus epproxiwately 375 feet nerth of 
; Reuseer court); thet she took « Leck at the cor in question again 
te eee where it wee Juet me she wee stepring on the firet rail 
the cor was coming on; thet at thet time ite frent ené was st 
Hevesen's eld heuse (128 feet north of Heuesen court); thet she 
Se % antag wos faster than a walk; that she did not see the 
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heard the grinding of it when it wus almost on top of her, but 

me belli; that she got te the middle of the track the dar was 
coming on, trie< to atep back snd eas struck by the front part 

of the car, and then lost consciousness. he stated that "she 

wae going the some way she had gone twice « week for some times®, 
and was not hurrying for the car, but admitted, on cross examination, 
that she testified at ths former trial she wes hurrying and that she 
then told the truth. “he tevtified that she did not leok ut the car 
at all from the time sho left the curbatone and reeched ite first 
Feil; that che heard the car end knew it was coming all the tine 
and that it had not stepped. 

Rey mother testified that she, too, saw the oor coming 

when they were stepping off the aurb; that it was then about a 
quarter of se bleck sorth of Devlin court; that her deughter was 
about four or five fect in front of her; that she kept looking 

at the garj that when the girl wes near the rail ef the south 
bound car the frent of the car was sbout at Haussen'a old house; 
that Just then there was "a crash or smaghe-like"; that the girl 

was abut the middle of the track when she was hit, “in « position 
guet as though she wae going acroas"; thut just before she was 

hit she stepped back; that she waa thrown about 5° to 36 feet; 
thet the rear of the street car when it stopped wan 20 feet beyond 
her; that she heard ne boll. On crone examinetion she said “the 
Gar come 125 er 150 feet while she (the daughter) wae crossing that 
rail of the track; she got hit before she could even get to the 
next redl while she was taking two steps"; that the girl did not 
break away from her nor run; that the car wa coming fast from 125 
feet north of Haussen court and did not give her tine “to drag* 
Y her daughter, that she did not have tine to speak te her daughter, 

ae oe the oar three or four times frase the time she first saw 
raring, ; 
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it before the girl was struck, and “knew where it was all the 
time." 

It will be noted that all of these witnesses place 
the ear 126 feet avey from plaintiff when she was stepping across 
ite first rsil. The distance between the raiis ia about 4 feet 
8 aneches, If she was walking at on ordinary gait, a6 they weid, 
she was going about 3 miles an hour. Henes, uccording to their 
version, while she was atepping to the middle of the track, 3 or 
4 fest - “two eteps" ~ the esr went 125 feet, that is, 3° or 46 
times faster than the girl, or at the impossible speed of 90 te 
220 miles an hour. 

Bliminating as improbable this testimony as to speed 
and distance, it must be inferred from the root of their testimony 
that the car was very clese to the girl when she wae stepping scross 
ite rail, and that having previcualy seen it coming as she stepped 
from the sidewalk, she undertook te cross sheed of it without 
ieoking at it again until she got into its pseth. That under such 
circumstances she tas guilty of —— negligence can hardly 
be questioned, end that she catinet eneape the conse quences of her 
own neglect, in view of her age, sheerbineee Aik Vata with 
the surroundings, is equally apparent. “he esnnot recover, theree 
fore, on her own evidence unlese the motorman wae guilty of 
wantonly ruining into her, a theory the preponderance of the evid- 
ence does not sustain. 

But we regard the evidence of the facts and circum- 
stances, given by defendants’ witnesses, as more consistent 
and reasonable. 

The motorman testified that when he saw the girl 
J ena her mother about to step from the sidewalk to the # treet 
J he 5* the gong. Go far ae plaintiff was concerned a warning 
was tunne oe y, for obe sow and heard the ear coming. But 
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eo far as the fact bears on the charge of negligeneo and wenton-e 
ness by the moterman it is important. In thie he is corroborated 
by the conductor and e passenger on the car, both of whom said 
that their attention wae directed to ite ringing and te the | 
immediate jerking of the car when it stopped suddenly, ae said by 
ene, and within a car's length, as stated by the other. 

Bearing on the question of speed veveral — 
stated that when the car stopped the girl's bedy Any about spposite 
the middle of it, and ites front wee just about the south side of 
Hauseen court. This tended to corroborate the motonen's testimony 
as to the speed of the cor and the distance within which he stopped 
it after he be came aware of the danger, as herwinafter referred te. 

He further testified that when the cir) started from the 
sidewalk “she jerked away from her mother md took a dead-header 
toward the car in a cater-cornered direction across Milwaukee 
avenue” towards the northwest corner of Haussen court, the direction 
the girl seid she was going, and ren as fast as she eculd. In this 
he was alse corroborated both by a passenger on the car and by the 
eonductor of an approaching nerth bound car who seid “she ren very 
fast, as fast ov I ever saw a little girl run*. Both motermen said 
that she ren in a southweaterly direction, that the south bound car 
wee about 8 or 10 feet northwest of her when ehe started, that she 
ran about 30 to 35 feet, and collided with the front grabehandle 
on that side of the car. 

The motorman of the car said that the car's speed 
after leaving Belmont avenue wes from 14 to 15 milee an hour; 
that as he appreached Haussen court, he threw off the power and 
diminished ite speed to “about 2 miles an hour or better"; that 


‘ from the time the girl left the sidewalk the reverse power had 






been put om and sand dropped on the rails, and thet the ear 
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stopped in about 60 feet, - ae soon as pousible under the con- 
ditions. As the girl's body lay between the two car tracks, 
the tevtimeny in defendant's behalf that she ren inte the grab- 
reil is fer more credible then that she reached the middle of 
the car's track when she was hit, ae testified to by her and 
her mother. If their testimony wac correct it is probable 

the girl would have been thrown in the path of the car. 

The girl was carried into the car and three of the 
passengers testified that whenthe moth:r came into the car she 
exclaimed “she ran for the car”. fhe recerd, therefore, shows 
the admission of the girl herself that she was hurrying, the 
testimony of three witnesses that she jerked away from her mother 
and ren, end the statement of her mother, heard by three apparently 
disinterested witnesses, at a time when she could have hed no 
motive for saying so if it were not the truth, thet “she ran for 
the car*®. n this important fact whether the girl wes walking at 
an “ordinary gait” or hurrying and running to get chead of the car, 
ait — reasonably be questioned that there is a great preponder- 
ance of evidence in support of the letter theory, unless a1) wite 
nesses for the defense were swearing. faleely. “e find no 
indication that they were, and no justification fer disregarding 
their evidence on this subject and accepting that given for plain- 
tiff. For, the girl herself admitted thet she told the truth on 
the former trial when she said she was hurrying and yet swore 
to the contrary on the second trial; the mother was flatly 
impeached by her own statements, ond the boy said he wus signaling 
the car ali the time, merely giving them “a cesusi glance". The 

-—s @mly foundation for the sction is their improbable accounts of 
ss the speed of the car and its distance from the girl when she 
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thet is weightier and more consistent with all the circumstances, 
On the other hand defendants' evidence tends strongly to show 
that the motorman exercised reasmable precaution to prevent the 
accident; that when the car was only « few feet north of whe re 
the girl storted from the sidewalk she, mowing it was coming 

and thinking she could cross shead of it, suddenly and impulsively 
jerked away from her mother and, without ilecking at the car again, 
Pen disgonaliy towards its track, collided with the comer theree 
ef end was throm back between the north end south pound tracks 
near the point of collision, and that the car was stopped as soon 
a8 peesible after the motermm had notice of the fect that ihe 
girl intended to creose in front of the cer. 

In this connection it may be said that it is difficult 
to reconcile the testimony eof the mother that she saw the car ali 
the time coming ut « rapid rate of speed and her daughter just 
ahead of her attempting te crova its track, and yet neither warned 
her daughter nor attempted to hold her back from the impending 
and manifest peril. 

We cannet but regard the account of the occurrence, 
as given by defendants’ witnesses ae the more consistent and 
ressonable, and can reach no other conclusion from the entire 
evidence then that the motorman wan not guilty of negligence and 
thet plaintiff was guilty of contributory negligenee, and accord- 
ingly the judgment will be reversed with findings of fact te that 
effect. 

REVERSED WITH FINDINGS OF PACT. 


Matchett, P. Te, and Gridley, To, eonecur. 
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We find thet eppellents were not guilty of negligence 
as charged in the declaration or sny count thereof, and that 
appellee, Bernice Higbee Hermann, wes guilty of negligence that 
@irectly contributed to the injury complained of. 


‘ 
PINDINGS OF FACT. 
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SIBVERY H 
) 
CHARLES KUS APPEAL PRow 
CLROUIY COURT, 
RAYMOND A. V 
Coox ecuurx. 
CHARLES H. BUS ot Q T A Gq 3 9 


HOLLISEN and 
Appellees. 


BR. JUSTICE BARNES DOLIVSRED THE OPINION GR THE CWRT. 


On leave granted, %. Ae Yon Banden filed a bill of 
interpleader in 2 resi estate foreclosure procetding brought 
by Sievert Hollisen, icssor of the real estate involved, 
ageinst Cherles Kusel and Daniel W. VPischel, the lessees, 
alleging that he had a fund from rents collected from tenants 
of the property amounting to $1050.47, te which both said 
lessor and said lessees laid claim ant esked leave to pay the 
same into court. Under an order of August 6, 1915, such leave 
wae given and the fund was paid to the cierk of the court. 
Wollisen filed an answer admitting the aliegations of the bill 
of interpleader, and that Von Danden had correctly accounted 
for all moneys coming into his hands, snd Kusel and Fischel 
each filed a disclaimer of any interest in such fund, 

The interpleader made a motion for leave to file a 
replication to the discleimers and complains becsuse the court 


_ denied the same, But a replication in such a proceeding is 
mot usual, end ite absence does not effect the validity of 


the erder appealed from. (Yates v. Tinsdale et al., 3 Bdw. 





— — 


— er 


25 Se 







MOKT LASITA 
{THEOD IMTUOATO 
FTO BOD 


— ——— bout bein ny ‘vate be ape ber 
[odeal® kaw Loawd tum ve uand abt ode gato 9 
ebawt toga, ak saonsand ye te ‘tombaLoe kb 

a oltt of rack xa 0 bom ® obo wobaoieroras ® 
fuwoy add comme od wntalquos haw oventetoash as co 


¥ [isn 


ek pathessetg « dova mi, — —— * Fond ome 


=2u 


Said order reciting that it appeared by a report filed 
in the cause by the Hibernian Nanking Association “there is a 
balance of $3119.77 due to Sievert Hollisen and that under order 
of this court of August 8, 1918," (the order ebove referred to) 
“the money was turned over to the court", ordered “thet the clerk 
ef this court pay to Sievert HNollisen the sum so paid to him and 
take his receipt therefor and that the bill of complaint, and 
the bill of interplesder heretofore filed herein be and the same 
are hereby dismissed." 

Appellant eomplains that the order is not in proper 
form, nor sufficiently clear to release him from a subsequent 
claim for the fund, and that he is entitled to costs. The decree 
should have recited thet the bill of interplesder was properly 
filed, snd thet the complainant - and not his bill - be dismissed 
with his costs of the suit up to that time, to be taxed, and to 
be paid out of the fund in said court. The complainant is 
usually allowed costs where the bill, as here, is necessarily 
and properly filed (Badeau v. Rogers, 2 Paige Ch. R. 209), but 
the court cannot allow solicitor's fees. (Met. Life Ins. Co. v. 
Kinsley et al., 269 I11. 529). 

This being a preecipe record, which otherwise than from 
the bare reference in said report fumishes no information as to 
the connection of the Hibernian Association with the fund in 
question, we cennot, in the absence of other parts of the record, 
determine whether the order includes what the interpleader paid 
. dmto court, and think the order should clearly specify the sum 
paid in by him. 

Accordingly the decree will be reversed with directions 
to amend the order in accordance with the views herein expressed. 

REVERSED AND REMANDED WITH DIR"CTIONS, 





«Matchett, P. J., and Gridley, J., concur. 
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H. B. ISAACSON 


a corporation, Appeal from 


Municipal Court 
vs. 


wn of Chicago. 
DAVID BRANSON, 


MR. JUSTICE BARNES DELIVERED THE OPINION OF THE covuRT. 


This cause coming on for trial before the court withow 
a jury the court found the issues against the defendant (appellant) 
and assessed plaintiff's damages et the sum of $59.75. The action 
was for a balance due for merchandise sold and delivered, Defende 
ant claimed that the merchandise delivered was short of certain 
articles of value equal to said balance, and assumed the affirmative 
of the issue on that point. In rebuttal plaintiff read certain 
depositions showing there was no shortage, to the reading of which 
defendant objected on the ground that the same were in narrative 
form and not by question and answer, But the cases are numerous, 
and need not be cited, to the effect that mre formal objections 
should be made on a motion to suppress before the trial was entered 
upon, - which was not dune here = so that if necessary the ob- 
jections may be cured by retaking the deposition. 

Cther objections were made during the course of the read- 
ing of the deposition to the deponent's alluding to duplicate copies 
of invoices which he said stated correctly the designated articles he 
himself placed in the box that was expressed to defendant. His 
testimony indiceted definite kmowledge on the subject without such 
@llusion. We find nothing in the rulings on such objections that 
constituted reversible error and the judgment will be effirmed, 

AFFIRMED. 
Matchett, P. J., and Gridley, Joy CONC. 
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JOHN JEN 
“Berenadet in Srror, 


VS. i 


H. &. EVERSTT, JOHN \RYAN and 

PETER SEILER, copartners as 

W. EVERETT & SON, 5 
Plaintiffs in Srr 








Error to 
Municipal Court 
of Ch icageo ° 


9181.4. 640 


MR. JUSTIC® BARNES DELIVERED THE OPINION OF THE COURT. 


Plaintiffs in error seck reversal of a judgment 
entered ageinst them in the Municipal Court of Chicage for 
$220, claiming it was upon a verdict not responsive to the | 
issues, and that the court should have granted their motion 
to vacate it. 

The common law record shows that issues were formed 
in a case of tort, and that they were regularly heard before 
the court and jury. The verdict found the “issues against 
defendant" instead of finding defendants guilty, and reads 
"“defendant® instead of "defendants". Hence, it is urged that 
it will not support the judgment. 

The action was against the three named defendants 

: as co-pertners. There wos no claim of misjoinder and the 
defendants pleaded jointly, practically admitting their co- 
partnership and making one defense. The term "defendant" 

(which even they employ in their pleading) should, therefore, 

be construed as a collective noun intended to include all the 
Parties defendent. (Bacon v. Schepflin, 185 111. 122; 
Biegenheim v. Smith, 116 [1]. App. 80.) As said in Sechlencker 
v. Risley, 3 Scam. 483: 


"Had the informality of the verdict been observed at 
the time it was presented by the jury, it would have 
been corrected by the jury, on the suggestion of the 
court, without leaving the box. If objections of this 
kind were allowed to prevail at this stage of the case, 
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it would convert the principles of law into the 
weapons of injustice." 


We think under the decision of the case lust cited, and the 6th 
section of the Statutes of Amendments and Jocfails, it is toe 
late to take advantage of this informality when by due diligence 
it could have been corrected in the court below. (State Bank of 
Til. v. Batty, 4 deem. 200.) 

But while the record indicates thet defendants were 
present at the trial an affidavit in support of a motion to 
vacate the judgment, made some three months after it was entered, 
states that they were not present in person or by attorney. 
This uffidavit, however, cannot be considered against the recital 
of the record to the contrary, and we will, therefore, pass to 
the question of the merits of the motion. 

It purports to rest upon the suthority given in se ction 
21 of the Municipal Court Act permitting the filing of a petit ion 
in thet court for vaenting a judgment on grounds that would be 
sufficient under a bill in equity. But we find no stete of 
facts set up in the motion thet would suthorize a court of equity 
to vacate the judgment. The gist of the “affidavit is that the 
case was tried without the knowledge or presence of defendants’ 
counsel because it wae left in charge of an employe of the office 
who enlisted in and went to the army without advising counsel 
of the status ef the case. The state of facts set forth did net 
relieve counsel of his duty to watch the case in person or through 
his agent, nor does the affidavit attempt to explain his fadkure 
80 to do. 
: Nor does the affidavit set up such a state of facts as 
authorizes a correction of errors on « motion in the noture of a 
writ of Coram nobis. We think the motion wae properly denied fer 
of jurisdiction. 
> AYVIRMED. 
. BP. J... and Gridlev. 3J.. conmr. 
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Wunicipal Court 
of Chicage. 
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WR. JUSTICE BANWNS OMLIVeRYD THE OPINION OF THR COURT. 


This is an appeal from a judgment for #1000, besed on 
appellee's Claim of having earned 2 commission under a contract 
with eppellant, embodied in two letters ef April 27, 1917, 
addressed by appellant te appellee. The material parte of the 
first ere as fellows: 

“Ge hereby offer you subject to prior sales * * * 

one Locomotive Crane * * * Price reedy for shipment 
ten thousand dollars cash before chipment * * * The 
amount of ten theusend delisrs to be put in eserow 
with the Central Trust Co., this te be turned ever upen 
receipt of bili of lading. Check to be in bank not 
later than Konday, April 30th." 

The second reads: 

“I hereby agree that in the event of a sale of 
the Locomotive Crane stipulated in letter of even 
date, to pay you the sum of one thousand dolldre, 
this being ten per cont commission on the smount in 
que stion.® 

The evidence is undisputed that appellee found es customer 
in Clevelemd, Shie, willing to buy the crane, whe on Monday, 
April 30th mailed checks covering the purchane price te the 
Central Trust Co., Chicago, payable to its order, and thet 
eaid checks did not reseh said ‘rust Co., or ite bank until 
May 1, od that on the morning of May i, appellant aeld the 
crane to another perty. Because of these uncontroverted fuctes 
 « @ppellant moved the court for ao directed verdict both at the 


of plaintiff's case and nt the clese of the entire 
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evidence. The court, in our opinion, erroneously denied the 
motions. It plainly appenrs from such state of facts that the 
terms of the offer were not complied with, and withmt they 
were, plaintiff manifestiy did not, under the term of the 
coitract, earn his commiseion. One of the specific terms of 
the offer was that the checks were to be in the bank on or 
before April SOth at the latest. Unquestionably defendant had 
a Pight to insist upon compliance with these terms, and, on a 
failure ta comply with them, was at liberty after April SOth 
te refuse to proceed with the contract (Uniferm “ales Act, 
sec. 11) and therefore te sell to snether party without ine 
curring any obligation to plaintiff. %e cennot regard the mail- 
ing of the checks in Cleveland on April 430th aw a compliance 
with the requirement that they should be in the Central Trust 
Company's bank on or hefore that date. 

The promise of a commiszion was “in the event of a 
gale*. It is clear from the facts in evidence thet there was 
no sele. There was «4 written offer of sacle on certain terms, 
but a failure to comply with those terma. It may be that the 
prospective buyer wae able and willing to purchase, but he was 
not ready to do so under the terme of the offer. The ¢ vidence 
being undisputed on the mein and controlling facts the court 
should, upon the conetruction of the contract end the lew 
applicable to the case, have directed a verdict for the defendent. 

Accordingly the judgment will be reversed. 
| REVERSED, é 


Matchett, Pe. T., and Gridley, J., concur. 
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EMIL FIGER et al., 
Appellees, terloautory. 


Appeal from 
VSe 


Superior Court, 


WHITE HATTERS CP BOGE 


Cook Vcunty. 
AMERICA et al., 


9181.A. 6490 


BR. JUCTICS BARNES PYLIVERED YHE GPINICE OF THE COURT. 


Appeal ts. J 


Appellees filed a bill of complaint asking for both 
a temporary and permanent injunction restraining appellarts 
from fietng certain enumerated acts which had a tendeney to 
interfere with and injure the operation of their tsinear, 
and this appeal is from the interlocutory erder entered in 
eccerdance with the prayer. 

We need not aet forth the averwents of the bili, 
which is very lenghty, ner the specific acta defendants are 
restrained from doing, because the substance of the bill and 
the character of the relief sought are almost identical with 
what wos recently considered by ua in an epinion filed January 
36, 1920, in cove Ho. 25364, Besten store of Uhicago, a core 
poration, v. Retail Glerks' Internstionel Protcetive Ags'n., 
deel 226 sb ade 

ia gach eave temporary relief * granted egeinet 
alleged interference with the operation of the complainants! 
business through picketing, and maintsining pickets, at or 
near the premises of complainants and along the routes used 
by persons in going to or from their premises, and by petroling 
end congre gating in front of or in vicinity of their eaid places 
of business, and by various other alleged acts. The things md 
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these defendants in the Boston Store cave were enjoined from 
doing, and the defendanta-cppelients in thet cese were 
represented by the same eousel as in thie, ond the briefs 
in both cases present preetically the seme questions for 
decision. Having after «2 esxreful review decided them 
adversely to appellants’ contentions in the Boston Store case, 
Supra, it is winecessary to reiterate what we there said, 
which must be regarded as controlling in the ease at der, 
which presents no different queations. 

Aecordingly the injunction order wili be affirmed. 

AYVIRMED 


Matchett, Pe J., and Gridley, J., concur. 
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JOUR LEDINA, a & minor, 
by JOHN DSDIWA, his next ) 
friend, * f 
‘pefendant ‘ 


vee 
FRANK GUILLAUS, 


Plats 4 in “ror. 2 1 8 T.A. 6 AO 


MR. JUGTIC’ GUIDLEY DXLIVYRED THY OPINION OF THE COURT. 


“rrer to 


Superior Court, 


tis 
— 
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Cook County. 


This writ of error ix sued out to reverse a judgment 
for $7,500 entered by the Superior Court ef Coek County against 
the defendent, Frank Guillaume, in an action for demeges for 
personal injuries received by the plaintiff, John Dedins, Jr., 
a boy slightly over 10 years of age, by reason of his being hit 
by on automobile driven by defendant. "“y agreement the cause 
was tried before o jury of eleven sen. they returned a verdict 
finding the defendmt guilty and assessing plaintiff's damages 
at $10,000. On the motion for a new trial plaintiff remitted 
$2500. 










During the trial two of the five counts of plaintiff's 
amended declaration wore dismissed, The remaining counts charged 
in substance (1) general negl igence in the operation of the 
automobile, (2) negligent operation through a closely built up 
Pesidence portion of the City of Ghicage at « greater rate of 
‘speed thon 25 miles per hour in violotion of the statute, end (3) 
‘ negligent opersiion without lighte in violation of the statute. 

h The main ground relied upon for a reversal of the 
} Judguen’ is that the plaintiff was guilty of contributory 
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a recovery for injuries sustained, (Keehler v. Chicago City 
R. Co., 4166 Ill. app. 571, 575; Burke v. Chicago City “y. Co., 
2535 Ill. App. 385, 395; Lake Mrie & Western BR. Be Co. ve 
Kiinkrath, 227 Ill. 439, 441.) 

The accident happened on Mareh 24, 1917, about 7.30 
o'clock in the evening,after the sun had set, on the east side 
of Parnell avenue (a north and south street) about 125 feet 
south of 29th street (an east and west street). The defendant 
was driving his automobile north on Parnell avenue, near the 
east curb thereof, at a epeed probably greater than 15 miles 
per hour but not at an excessively high rate of speed. He 
testified the front lights of his automobile were all burning. 
In this, he was corroborated by some witnesses but contradicted 
by other witnesses. Two of plsintiff's witnesses, however, 
testified that immediately prior to the accident they saw the 
approaching automobile about 125 feet away from where they 
stood. Plaintiff testified in substance that he liwed with 
his perents at No. 2950 Parnell avenue, on the west side of the 
street and north of S0th street; that te enjoyed good health 
before the accident; that he had been in a candy store, on 
the east side of Parnell avenue and st the corner of 29th 
street, where he had purchased some candy; that with two other 
boys he walked south on the east side of Parnell avenue to 
“about five deors® south of 29th street; that he was going to 
his home; that after leaving the candy store he did not attempt 
te cross Parnell avenue at the 29th street crossing and does 

mot know why he did not; that when he was about five doors 
south of 29th street he started to cross Parnell avenue shead 






of the other two boys; that "I looked north and then I looked 
" - south and I did not see anything coming, and I did not hear 
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eny horn, end I atepped off the sidewalk, ond then I didn't know 
nething after thet"; that he did not see the automobile and did 
not know what hit him; that there was nothing on the street to 
prevent his seeing the automobile; that he is well acouainted 
with the isecality; that the lights were lit in the eandy store; 
that there wes a street lamp near the corner of 29th street 

end another, *about four or five houses south from the cormer* 
on the east side of Parnell avenue; and that he “had got about 
three or four or five fect into the street” before he wae struck, 
Two of plaintiff's witnesses, whe were on the east sidewalk of 
Parneli avenue near the place of the accident, testified that as 
piaintiff atepped off thea curb into the street the automobile 
was only about ten feet from him,. moving north. Another witness 
for plaintiff testified thet plaintiff “walked in front of the 
ear", end “almost got by*, but "wae hit by the west side of the 
car" end knecked dewn. As a resvlt of the eccident plaintiff 
beceme totelly deaf in the richt ear and suffered other serious 
injuries. 

Under the fects as disclosed from plaintiff's testimony 
and that of the other witnesses, we sre of the opinion that the 
plaintif¢e ut end tmmediately pricr te th time of the accident 
wae guilty of such contributory negligence as barn a recovery 
by him end that the judgment must be reversed. He attempted to 
cross the street at a point between the recgular crossings at 
29th and 2th streets, and in so doing either walked or ran 
right into the path of an spproaching automobile. He says he 
leoked to the saith before stepping inte the street and did not 
ase the sntomoebile, although there were no obstructions to his 
view. While it was no longer day-light, other persons st the 
tim saw the automobile about 125 feet away from the position 
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where they then were. The conclusions mst be that if plein- 
tiff, aa he stepped into the street, had looked to the south, 
he could have seen the approaching automobile almost upon him, 
and that, if he did not see it as he says, he did not look to 
the south. In Chicago, Peoria & St. Louis Ry. Co. v. De Freitas, 
109 Ill. App. 104, 106, it is said: “If a person looks, he is 
supposed te look for the purpose of seeing; and if the ebje ot 
is in plain sight and he apparently looks, but doer not see it, 
it is mamifest he dees not do whet he appears to do, | The law 
will not tolerate the absurdity of allowing a persen te testify 
that he looked, but did not see the train, when the view wes 
unobstructed, and where, if he had properly exercised his sight, 
he mist have seen it." (See, alse, Chic ¥ » 
Kirby, 66 Ili. App. 57, 59; Mena v. Chicago City By. Co., 147 
Tll. App. 421, 425.) 

The judgment of the Superior Court is reversed. 

REVERSED. 


Matchett, ». J., and Barnes, J., concur. 
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FINDING OF FACT. 


We find as an ultimate fect in this case that 
the plaintiff, John Dedina, Jr., was, at and immediately 
prior to the time of the accident in question, guilty of 
negligence which contributed to his injuries. 
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JULIUS WEISS, 

pellee, 

} 

\ 4 Appeal from 

ve. { 

’ ) Manicipal Court 
UNITND STATES FIDELITY of Chicago. 
GUARANTY COMP a 
corporation, 


Appéllagit. | 11 8 1-A- 640 


MR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


This is an appeal from a judgment for $5,497.64, 
‘rendered January 16, 1919, by the Municipal Court of Chicago 
against the defendant. 

The action, in contract, was originally commenced 
against the defendant end the Osear Osberg Company te recover 
damages which “Seiss, the plaintiff, claimed he suffered by 
reason of the feilure of the Osberg Company to carry out a 
building contract. The contact was in writing and wes dated 
October 11, 1916. It provided, among other things, that, in 
consideration of the agreed price of ¢5700, the Osberg Company, 
perty of the first part, would remodel a building “known as 
837 West 2lst Street, Chiesgo", according to the plans, 
specifications and drawings of a named architect, in a good 
and workmanlike manner, under the direction and to the sate 
isfaction of said architect, end that the Osberg Company 
would furnish a surety bond to Weiss, party of the second part, 
in the sum of $5700. The contract also contained the follow- 
ing provisions: 


"It is further agreed by and between the parties 
hereto that should the party of the first part commit 


any breach of the covenants or agreements contained in 
said contract, it shall be optional with the party of 

the second part to terminate seme and engage some other 
_ Gontractor to complete said job, and the said party of 
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the first part shall be liable for any and all damages 
that may ensue as the result of such breach or breaches 
of contract and said amount or smounts covering said 
damages shall be deducted from any and 2ll sums of money 
that may be then due and owing to the seid party of the 
first part.” 
"It is further agreed by and between the said parties 
that the work upon said job be commenced immediately and 
is to be finished not later than Jenuary 15, 1917, and for 
every day that it shall take the said party of the first 
port after January 15, 1917, to complete the said job 
the said party of the first part shall pay as liquidated 
damages to the said party of the second pert, the sum of 
fifteen ($15.00) Dollars per day." 
Om the same day the contract was entered into, October 
11, 1916, the Osberg Company, as principal, and the defendant, as 
surety, executed and delivered to “eiss « bond in the sum of 
$5700 for the faithful performance of the contract on the part 
of the Osberg Company. The bond referred to the building as 
"237 West 12th Street, Chicago." 
The cave was tried before the court without a jury. 
During the hearing plaintiff dismissed the suit as to the Osberg 
Company, leaving the United States Fidelity & Guaranty Co. as 
the sole defendant. No evidence was offered by said defendant. 
From plaintiff's evidence it was disclosed in substance that on 
Jenuery 15, 1917 (the time set for completion) the Osberg Company 
had not completed the work; that said company continued at the 
work until April 28, 1917, when it abandoned the contract and ree 
fused to complete the work; that between January 15, 1917 and 
April 28, 1917, plaintiff made payments sgeregating {9°70 to the 
Osberg Compmy; that between April 28, 1917 and June 5, 1917, 
no work was done on the building; that on June 5, 1917, the 
defendant in writing notified plaintiff in part as follows: 
"Referring to the contract of the Oscar Osberg Company * * for 
the remodeling of your building at 837 ¥. 12th Street, for the 
faithful performance of which contract this company entered 


into a bond as surety, * * you will please be advised that this 
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compeny will not complete or procure the completion of the con- 
tract at this time; after the completion of the work, and in 

the event thet the balance of the contract price is not sufficient 
to pay all claims for labor and material, as a result of which you 
have sustained a loss, we wil then consider any claim which you 
May have and this company will poy such amount as it may be liable 
for in accordance with the provisions of its bond;*® that there- 
upon plaintiff undertook the completion of the work and did complete 
it on July 10, 1917; and that he actually paid out om all the work 
done on the building, in excess of the contract price of 5700, 

the sum of $872.64. 

The court found the issues againet the defendant, and 
assessed plaintiff's damagey ai the sum of $35,497.64. This finding 
was arrived at by allowing plaintiff said sum of $872.64, expended 
by him for all work in addition to said contract price, and also 
the sum of $2625, av liquidated damages for delay in the completion 
of the work, from January 15, 1917 to July 10, 1917, - 175 days at 
$15 per day. On this finding the judgment appealed from was entered. 

It is contended by counsel fer defendant that the 
judgment should be reversed because there is a variance between 
the contract and the bond as to the place of performance of the 
contract, in that in the contract the building is stated to be 
at 837 West 2ist Street, while in the bond it is stated to be 
at 837 West 12th Street, Chicago. We do not think there is any 
merit in. the contention. It appears from the uncontradicted 
evidence that the building was lecated at 837 vest 12th Street, 
Chicago; that the statement in the contrect of its being on 
"21st" street wes the result of an error of a typist in reversing 
the figures while writing out the contract; that the defendant, 
before it signed its name as surety on said bond, had ites 


attention called to the discrepancy and waived it and signed the 


—* 


emo ofo 90 molt alemen mf oy uontg “TO — death. nsami90, 
ak fos tow ade to notieiques edt tedte j stb auc⸗ te doit 
duniort ise ton af soktq toasts noo ait Yo esantad ate. daasts sneve: it 
woy teide to tiuest 2 eo Lattedam hae redal v0? amkels Lin qiqe® 
voy ¢oidw aiato yaa tebkemoo nods (Liw ow yawel a bembaruae. sad 
oldetlL e eee dt oo Smeome dove yoq LLbv Yangon pide baa owed ‘ymat 
~oreds Sah ®;band atk to emotatverq add’ dele woasbrocew nh 9 
ateLymos bib hae drow ovd to aoksolquso ott Moodeobas ⸗atat· —DXR 
Stow wid Le no tuo bing ylhoutoe ot tadd bus Pees * — bd 
<OOT82 To ostuqg soate noo ody To vagoxe as vambegnes wkd or 

— 88.8088 heir: usw edt 

“pas tasbasteb sf? Seatsge —X wit pawet fos at 
 gkGGst esd? .d@.9Ga Ce Yo swe ont Ja evgeunt: — ———— b | 

beda ocer 5 8988 Yo ture blos Vihtmkade gu iwelia we * —E uae 
otis bee ,coltg so atims 6 kaso? molsibba ak: row py nave ane ‘ 


Temes ania —F +i: 
meltoLques eds ai yelod x02 sepateed bodad tansy as ——— 









Fa, J ay 


$a eyeb CTL ~ ,SL8L Of eat os Taek mF | tam wont toe 
vbotetne to% net? belnoqas Imwrghart edz ‘gakbatt wtdy af 
aly att⸗ aedaen ob “0% Leutwoo w hebaodaeo. an 


F — 


—— * —— 
—5 vonakiey. — * onauit aouso sd bewreren od btuesie —* 
Pe. Uf Hig 


os ‘to vances 2194 to nol A⸗ o⸗ an bred ais boa | 


od of Dadade wt guidLind sit toeuenon wile at dads * — 
ed of bedota ak hk bud sel at ach⸗ —8R u teow: vee * a 
ure al erort Anis ton ob ow, Broks vownae Wiss 3 * 
— D — — — — nu od mos? eteeqqe 41 +0 8Y 1991909 odd sa 


foerse AQE sage VSG tn botecot aay ‘gnkb Lhd wets sat? 
ite MeO! 


mo metked aff to dosttiaoo odd mh sumcosege ond sad 


e — 

guierevsy ak dakqys + to “ent ie te rine nts tar 7* pes 
x — Dies ms ; 

2 dead se hod ants sats pont? ao ods tue — oti opt ee 

















o fe 


bond in which the location of the building was correctly stated; 
and that thereafter the defendent had business dealings with 
plaintiff by which it mcognized the velidity of ite bond. It 
should not be allewed to here complain of the discrepancy. (Brown 
Vv. Rounsavell, 78 I11. 589, 592.) : 

It is further eomtended by counsel for defendant that 
the court erred in entering a judgment which was based on a finding 
which included the sum of $2625, «as liquidated damages for delay 
in the completion of the work for 175 days at $15 per day. We are 
of the opinion thut the contention is well founded. The two clauses 
of the contract relative to damages are above set forth and when 
those clauses are considered together, and in connection with the 
other provisions of the contract, we think it probable that the 
Clause providing for the payment of $15 per day as liquidated damages 
fer every dey that the building remained incompleted after January 
15, 1917, was inserted for the purpose of securing a prompt pere 
formance of the agreement on the part of the Osberg Company. In 


Westfall v. Albert, 212 Ill. 68, 74, it is eaid; 


"The fact that the parties te a contract fix a sum 
to be paid and call it liguideated dameges does not always . 
contrel the question as to the measure of recovery for a 
breach; that the courte will look to see the nature and 
purpose of fixing the amount of damages to be paid, and if 
it appears to have been inserted to secure the prompt 
performance of the agreement it would be treated as a 
penalty, and no more than the actual damages proved can 
be recovered.” 


In -Was ton Co. v. Chicsgo, 267 Tll. 156, 139, it is sndd: 
"Where the intention of the parties is in doubt the courte are ine 
clined to construe the stipulated sum as « penalty, be cause the 
theory of the law generally is that compensation shall be the rule 
and the application of that rule works justice between ‘the parties.” 
Furthermore, the amount allowed as liquidated damages, $2625, 


amounts nearly to oneehalf of the contract price, and wowld seem 


to be out of ol] proper proportion to the probable damages 
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sustained by reason of the delay. In Iroquois Furn CO. V. 
Wilkin Mfg. Co., 181 Ill. 582, 604, it is said: “If the amount 
agreed to be paid is out of proportion to the provable damages 
sustained, the court will be disposed to treat the stipulated 
Sum as a penality.* 

Under all the facts in evidenee and under the law we 
do not think that the defendant under ite bond should be called 
upon to pay the amount assessed by the court as liquidated 
damages for delay, which was included in the judgment. The 
defendant might be liable for actusl damages, if my, sustained 
by plaintiff because of delay but it does not appear thet any 
such actual damages were proved. The defendant, however, is 
liable for the sum of $872.64, which was included in the judge- 
ment. 

For the reasons indicated we think thet the trial 
court erred in entering the judgment it did, and, the case havin g 
been tried without a jury, this court may here enter such judg- 
ment as the trie) court shovld have entered. Accordingly the 
judgment of the Municipal Ceart is reversed and judgment is 
entered here in favor of the plaintiff ond against the defendant, 
United States Fidelity & Guaranty Company, in the sum of $872.64. 

REVERSED AND JUDGMONT HERE POR $872.64. 


Matchett, P. J., and Barnes, J., concur. 








v ‘ol sepanut ahounput bE - yates nd to macs — 
omens * SE" shhoe of tk 208 830 tht OL “ 
—— okdadtong of? o¢ mokouegaig to duo we Bhaq a ot “boots 
“‘hetetuahte aks fast os — —— — 2— dave 4 bona ad ena 
—— 
oe wot wld reba baw woreblve sf eioa% odd ike cabal —* 
faidso af Bk sees baod * wes S50 — ewbste toh “ent? ‘tadtt Xekds | 
betndtsp ts as an outs 3 boↄbe aoa⸗ auon · wid wan e8 
ou? = tasesbart edt at bobs tank enw ei date tated “wis 9a b 
hentaiave .vrm .eegnmab ‘Landen ‘0% ‘ettaal, ‘ad gin 3 * “ . 
tae tact ta oqge gow eoob $1 fud yoleb va onuwped ere de. — 
et — tee owed qd tuba tab od? — —— ort BW —— “Lowtoe aie 
~gbut . »a⸗ ni babwtonk sow sab ter add, — te sore sat xo ptaakt | 
—J S$ beep eo y) 
Sites’ oak’ dali datas ee botas soak andes 9 ‘sas ee) 338 i * 
gahvad sac oot baa Secmmebst ots patxorne ak peng —* 
egbul sie tetas exod yam ft uoo able yet, Pa — — eed : 




























dᷣd. 876 ave ee rT coma BNR, | —— 


WT nh 
PN 


— * sly BAF,» 
«74591109 J a oncag bas ak dedi 
r eet oe 


mr nr ee ree WANE RRIQINR, He lee Aish 
ue hit * erent 
— ao abe eh — a 


i seca x) 


ioe mtn 
ates Wey LC AN Kin ee a i 





@6= 


FINDING OF PACT. 


We find ss on ultimate fact in this case that the 
Plaintiff, Julius Weiss, wes damaged in the sum of $872.64, 
by reason of the failure of the Oscar Osberg Company to 
Carry out its building contract with him, for which sum 
the defendant, United States Fidelity & Guaranty Company, 


is lieble os surety on the bond in question. 
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KENNETH LONG, hy Arthur J. 
Long, his next friend, 
Appellee, Appeal from 


Cireuit Court, 







VS. 
4 Cook County. 
CHICAGO CITY RAILWA’ 


@ corporation, and V, 
& TRANSFER COMPANY, 


MR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT, 


This is a joint appeal from a judgment for §14,000 
‘Yendered by the Circuit Court of Cook County against the 
defendants, in an action for demages for personal injuries 
sustained vy piaintiff on January 11, 1916. The accident, 
resulting in the loss of plaintiff's left arm, happened about 
5 o'clock in the afternoon on 43rd street, west of Cottage 
Grove avenue, in the City of Chicago. The jury returned a 
verdict against both defendants, assessing plaintiff's damages 
at $16,000. Upon the motion for a new trial plaintiff remitted 
§2000. 

The main contention of respective counsel for defendants 
is that there can be no recovery because ef the contributory 
megligence of plaintiff. 

Plaintiff was crossing 43rd street (an east and west 
street) from south to north, a short distance west of the west 
building line of Cottage Grove avenue, when the accident happened. 


918 1.A- 641 


— 


The defendant railway company then operated a double track street 


reilway on 44rd street, west bound cars moving on the north track 
and east bound cars on the south track. A west bound street car 
had stopped on the east side of Cottage Grove avenue and had 
Started again and was crossing Cottage Grove avenue. A threee 
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horse coal wagon, operated by the defendant teaming company, was 
moving east on the south track and the horses were walking. About 
15 feet east of said wagon was another wagon, draw by one horse, 
which was also moving east on the south track. It was twilight 
but large objects could be seen a block away. It was snowing a 
little and the pavement in the street was in « slippery condition. 
Plaintiff started from the south sidewalk of 43rd street intending 
to 4 to a store on the north side of the street, about 80 feet 
west of Cottage Grove avenue. While on the sidewalk he saw the 
weet bound strect car at the east side of Cottage Grove avenue and 
after he had got inte ¢he street he again saw the street car moving 
west and crossing Cottage Grove avenue. He testified in substance 
that he was walking fast} that he did not see the three-herse 

coal wagon until he had got on the east bound track immediately 

im front of the horses; that he became startled and ran east ahead 
of the horses a few feet; that, although there was nothing to the 
south of him, he then turned towards the north; that he was hit 

by the strect car and throw down; that one of the wheels of the 
wagon went over his arm; and that the back wheel “started scraping 
my head, and I hollered, and then somebody picked me up, and that 
is all I remember.” Plaintiff lived with his parents on 45rd street : 
and for four or five years before the actident hed been in the 
habit of coing uneccompanied on errands for his parents to various — 
stores. He had been going to school for five years. He further 
testified that he had crossed 43rd street many times; that he knew 
that cars going west ran on the north track; that he mew that 
Cars com along pretty close at that hour in the evening; and that 


| had 
, he “*had/Aots of experience with strect cars there on 43rd street.” 









The testimony further disclosed that at the time ef the accident 
he did not get on the north track but was struck either by the 
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southwest corner of the street car or by the south side of the 
car end wee thrown towards the southwest; and thet at the time 
the speed of the car was from 6 to 8 miles per hour. 

The plaintiff wes at the time of the cccident a little 
ever 11 years of age. At that age he may be guilty of such coe 


tributory negligence a» to bar his recovery for injuries sustained. 


(Koehler v. Shicago City wy. Co., 166 Ill. App. 571, 575; Burke v. 
Chicago City Ry. Co., 153 Ill. App. 585, 393; Lake Srie & ‘estern 


Re Co. v. Khinkrath, 227 Ill. 439, 441.) 
After a careful consideration of the facts and circumstances 





in evidence in this case we are of the opinion thet the plaintiff was 
guilty of such contributory negligence os bars » recovery by him. He 
started to cross the street, walking fast, et a point west of the west 
crosswalk of Cottage Grove avenue. He could easily see the two moving 
wagons although he claime he did not until he got on the south track. 
He attempted to croas that track between the wagons. We mew that a 
west bound street car was approaching from the east on the north track. 
‘fter running « few feet on the south track towards the east, and shead 
eof the horses of the three-horse wagon, he tumed towards the north and 
wos hit by the street car. He made no effort to return to a safe 
pesition south of the south treck and wait until all vehicles had | 
passed. He did not exercise ordinary care under the circumstances | 
and such as a boy of his age, intelligence, experience and familiarity 
with the surroundings shld have exercised. ‘se think that the judg- 
ment of the Cirouit Court must be reversed. 


REVERSED WITHOUT REMAIDING. 


Matchett, 2. Je, and Barnes, Te, COncuUur.s 
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FINDING OF FACT. 


>. We find es an ultimate fact in this case that 

the plaintiff, Kenneth Long, at and before the time of the 
⸗oel aent in question, was guilty of negligence which con- 
tributed to his injuries. 
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PEOPLE OF THE 


ILLINOIS, 
Errer to 
VS. Wunicipal Court 
SARAH RUBIN, of Chicago. 


Piaintif? in “rror. 


21 8I.A.641 


M GRIDLEY OKLIVENED THS OPINION ov THE COURT. 


On April 6, 1919, an information was filed in the 
Municipal Court of Chicege against Search hubin, defendant, 
charging her with stealing, on March 17, 101%, one bolt of 
@ilk of the velue of fourteen dollars, the property of Cersm, 
Pirie Scott & Company, “a co-pertnership consisting of Samuel 
C. Pirie, John T. Pirie, Gerdon L. Pirle and others unknown 
te this affient.” On the triial before the court without a 
jury, upon a plea of not guilty, the defendent was found 
guilty and sentenced to thirty daye in the House of Correction 
in Chicego. This wit of error ens sued out to reverse the 
judgment. No bill of exceptions is contained in the transcript. 
In the draft of the court's order thie lancuage appears: 

Sand it is considered and eAjudged by the comrt that 
ecid defendant, Sarah Rubin, is guilty of the criminal 
offence of lorceny to fourteen dell: axa, ($14) ssdd 
finding éf guilty.” 

It does not seem to us that this is a sufficient finde 
ing of ihe value of the property elleged in the information to 
have been stolen. iIn_ie v. Sliison, 185 Ill. App. 287, it is 
decided that whenever the measure or kind of punishment is 
dependent upon the value of the property stolen, the jury, or 
court when the trial is by the court, must find that value as 
a pert of the verdict or finding or a conviction cannot be 


” sustained. 


it is further contended thet the information is 
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goods in a co~partnership as an entity and not im all of the in- 
dividuals composing that co-partnership. While we think there 
may be merit in this contention it is unnecessary for us to 
consider it because of the above mentioned error disclosed in 


the record. 


The judgment of the Municipal Court is reversed and 


the cause remanded. 


REVERSED AND REMANDED. 


Matchett, P. J., and Barnes, J., concur. 
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THE NATIONAL — 
@ corporation, 
Appeal from 


Superior Court, 
VSe 


BLSIS KUHN, 


Cook County. 

Appellee. r 4 fo ih 
21 $i.4.641 

MR. JUSTICE GRIDLEY DPYLIVERED THR OPINION CF "HE COURT. 


This is an appeal by The National Service Company, a 
corporation, complainant, from a decree of the Superior Court 
ef Cook County assessing defendant's damages for the wrongful 
issuance of a temporary injunction against her at the sum of 
§202.50. It appears from the decree that on motion of 
cSompleinant it was ordered that complainant's bill be dismissed, 

For several years prior to December 18, 1918, the 
defendent was employed by complainant as a commercial artist 
in making drawings and illustrations. The nature of complsinant's 
business in Chicago was that of commercial art in connection with 
newspaper and depariment store advertising. On December 18, 1918, 
complainant and defendant signed a written contract in which 
complainant agreed to employ defendsnt "as an artist® from 
January 1, 1919, to December 31, 1919, and, in consideration of 
her devoting her full working time to the best interest of 
complainant, complainant agreed to pay her a salary of $35 per 
week up to July 1, 1919, and $33 per week thereafter and up to 
December 31, 1919; and defendant agreed “to do no work for any 
person or concern other than" complainant, without the knowledge 
er consent of complainant. ‘Sometime during the month of March, 
1919, she left the employ of complainant and subsequently per- 


formed services for the Bonnet-Browm Company, a corporation, alse 


ged in the commercial art business in Chicago. On April 11, 
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1919, complainant filed itn bill of complaint, sworn to by its 
president, 8. D. Zuckerman, against eaid defendant and aaid 
Bennet-Brovn Company. The pruyer of the bill was that said 
defendant be restrained “from deing any other work of any kind 
whatever for any person or concern other than for your orator 
prior to January 1, 1920, without the knowledge and consent of 
your orator’; and that said Bonnet-Brown Company be restrained 
*from employing and retaining in its employ said Hlsie Kuhn in 
any capecity whatever, withuwt the knewledge and consent of your 
orator, prior to January 1, 1920." A temporary injunction | 
substantially in accordance with the prayer of the bill was granted 
on April 15, 1919, against said defendent and the Bonnet-Brow 
Company, - the complainant filing an injunction bond in the sum of 
$1000. Om April 21, 1919, Blsie Kuhn and the Bonnet-Brown Company 
filed their sworn answer to the bill, end moved for a dissolution 
of the injunction. The answer and motion were supported by the 
affidavits of the president of the Bonnet-Browm Company and Bmma 
Kuhn, sister of Slsie Kuhn. Counter affidavits were also filed 
by said Zuckerman, president of complainant, and others, After 
a hearing the court decided to dissolve the injunction; and seid 
defendant, Bisie Kuhn, filed her suggestions of damages in writing 
and introduced the testimony of witnesses showing, without contra- 
diction, that her damages because of the temporary injunction 
amounted to the sum of $202.50. On April 29, 1919, the decree 
appealed from was entered. The court found thet said contract 
of December 16, 1918 wes lacking in matuality and was not 
Specific as to locality and time, and that said temporary in- 
jJunetion should be dissolved, and ordered and decreed that the 

i complainant pay defendant the sum ef $202.50 as her damages 





for the wrongful issuance of the injunction. 


The contract referred to expired by its terms on 
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December 31, 1919. ‘ere it net for the fact that the correcte 
ness of the decree awarding the defendenit dumegec in the eum of 
$262.50 is dependent upon whether the court was justified in 
dissolving the injunction, we would now treat the controversy 
aS # Moot one and act accordingly. Aéfter a careful examination 
of the allegations of the bili and the swern enswer and all 
of the affidavits filed we are of the opinion that the chancellor 
acted correctiy in dissolving the injunction and ordering the 
payment of said sum to the defendant as damages. No useful 
purpose wili be served in a discussion of the various points 
argued by commsel fer compiainant as reasons for a reversal of 
the decree. Suffice it to say thet we think that there wes abundant 
evidence tending to show that, prior to the time defendant ceased 
working for complainant, the latter had failed te promptiy pay 
defendent's weekly salary; that on one eacasion said Zuckerman, 
president of complainant, used such language and se demeancd him- 
self tewards defendant os amounted to a discharge of defendant from 
compleinmt's employ and a csncelletion of said contract; and that 
the charecter of the services which defendent rendered compleinant 
were net such es required special Imeowledge, skill ard ability, 
but were such as covld easily have been obtained from others. 

The decree of the Superior Court is affirmed. 


APPIRMED. 


Eotchett, P. J., anc Barnes, J., ceneur. 
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 £PROPLE OF THE orate oF 
ILL Ivers, \ 
Defendant Avror, Srror to 
* Municipal court 
i ) of Chieage. 


A47uun BaAKEROF?, 
} Plaintirr ta By *. 


318TA. 641 


MR. JUSTICES GRIDLSY LSLEVeRMD THE CPINICH OF THE GcURY. 
























. GR Sentemper 16, 1925, em informetion was szse-. _ 

the Municipal Court of Chicago charging in sufficient language 
_ thet on September 6, 1915, Arthur Hakeroff, defendant, was 
guilty of the erime of pandering. 
q It appears from the transeript of the commen law 
Tecerd thet en the same day the defendant was present and that 
the court teok jurisdiction of hia person; that after being 
advised by the court as te his right to a trial by jury the 
defendant electyd to waive o trial by jury and executed « 
~ formal weiver in writing of such a trial which waiver was filed, 
5 end that by sereement in open court the cause wan submitted to 
the court for trial; that upon defendant being duly arraigned 
he pleaded guilty; that upon being “aly advised by the court 
a te the effects and consequences of such o plea he persisted 
“therein end that the same was actepted sad entered of recerd 
aguinet him; that the defendent being present in hie ow 
4 ¥ person as well as represented by counsel, and not saying 
ng further why judgment should net be pronounced egeine t 
the court adjudged him guilty of the criminal offense of 
Ying on his seid plea of guilty, and sentenced him to 7 
nt in the House of Correction in Chiengo for om year H 


° “aba of $1000, and covte tamd at (6.50; * 
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that the court further ordered thet, after the expiration of 
Seid term of imprisonment, he stend committed in seid House of 
| “orrection until said fine and costs shall have been there 

. worked out by him at the rate of $1.50 per day for cach days 

| work, or until said fine md costs chall have been paid, or 
until he wheli have been discharged sceerding to law. 
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It further appears thet nearly six months thereafter, 
om Bareh 11, 1919, the court geve defendant leave to file a 
petition and ordered thet the state's attorney plead thereto 
within two days; that the petition was filed; that on March 
4}, 1919, the People demurred ore tenus to the petition, that a 
hearing wos had and that the court dismissed the petition; that 
defehdant was given thirty days in which to file a bill of 
exceptions; and that defendant's metion thot the court tix the 
amount of « stay vend, pending o writ of error, was denied. 

The petition, verified by the defendant, is set forth 
in said bill of exceptions, md the ontire transeript of the 
Fecord is certified te by the clerk of the cowrt as being %a 
true, perfect and complete transcript ef the recerd. Attached 
te the petition ee an exhibit is the fellowing: 

; "219,270, Criminal. People of the State of Iilineis 
v. rthur Nakereff. Sept. 16, 1918. Information filed, 
Jury waiver filed, Mittimus isoued ond delivered te 
bailiff. Court takes jurisdiction ef defendant in esurt 
on information filed. cfendent waiver jury trial. 


befendent arraigned. Plea guilty. Judgment om plea that 


defendent is quilty of pondering. “efendont sentenced to 
Ueuse of Correction for « term of one year ond fined one 
thousand dollars 


G1000) ond costa tuxed at 66.50, and to 
Stond committed to the House of Cerrection until fine and 
Seste are paid or worked out at $1.50 per aay.” 


It is alieged in the petition, among other things, 
‘that the defendent is now confined in the House of Lorre ction 
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Glerk and the “memoranda® appesring on record; thet a cepy ef 
tide “memorands® is atinched herete ox an exhibit, (being the 
exhibit sbove mentioned); ond that there are no other written 
er printed recerds from which it can he scoertnined thet a 
judgment end sentenee hae ever been legally entered. It ie further 
alleged that in certain pertioulars mentioned soid abbreviated 
record dees not speak the truth. The prayer of the petition is 
thet on crder be entered directing the clerk te enter “«< proper 
gudgeent and sentence of record", to strike from the files "the 
purported jury waiver", te cxpunge from the record “the order 
purporting to show thet your potitioner had been duly advised of 
hie rights with regard to a jury trisl and hed weived a jury 
trial", to expunge from the record "the everment and certification 
thet the defendant wee duly sivimed hy the court oo to the effects 
and conse queness of hhs plea of guilty", to expunge from the reeord 
“the record purporting to show thet your petitioner was represented 
by counsei“, amd further directing said elerk *to make up a 
proper enrelled recerd so that your petitioner may be sblie te 
eecure « true and correct transeript to be used im the Appellate 
Court.* 
fe do not think that the trial court erred in dismissing 
Said petition. rom the record before us, sa to the proceedings 
en September 146, 1915, it doce not appear thet ony error was 
committed in those proceedings which resulted in the emtry of 
the judgment, or thet the judgment ie erroneous, That record 
imports absolute verity. it ia well setiled that the mcord of 
 @ Court cannot be impeached by parol testimony (Sest Chiesge Street 
; Re fo. v. Morrison, sdans & Alien Co., 160 I11, 288, 290); and 


» Cannot be contredicted or samnded except by other matter of record 







by OF under the authority of the court, (Nicholson ve 


| bodweewsgen nom comtsised Moy tat woste ot malonate Meine: ose 





a i 
aft * 


%® Laer 4 tadd Gdtecot no gadsenege Sobamunman qd hee meas 

att ated) ,t2¢ikco oo ae ofetedl botatte as *anaasona ae 
vst tice tele ox ata wits gad? dew {iboombimem ewede hdbie 
a dnc bomkaiaosss of nom $4 dodde werk Shereoey asaing 9 
gonduvt af JE .Socetme Uliegel aeod were aad somedaee Date ti 
bataivarite bhop homismne avakweksung ahedvow wh dnt Doyetis : 
ak moktisog a? Yo teygatE on? sttoned ths Leoge Jom nem P3080 
woqotg s* se¢ne of sucks ole gubtewrdd hewetas of sebeo m doale 
ees? aeS22 ocd woxct miase eg ,"baanet Ie eonesoee baw sangeet F 
xo sav” Deeoet afd ete? agamace od "review qan§ | * — 
te feeivis yish cowl ted wegelsiver wey jodd works or — — 
Vuh # Avrlow had bom Laue yurh a oF bape dedw adtgee ake 
eeisaolidsis ton soericye ose" baeoon off mot't wanugee of) to i 
efowtts adt of as sree sat yt hewdvhe Ywh naw seenmae hed + eat nee 
busows offs Sevk sgangxe of ."eetien Ye aeke ahd te " — 








— — — —* 



















E wins Of Baek dkea gubvowssh wadoae bay (*denmaey | 
ot aide of you yomeliliag may fay ca bieset betiorse woe 
ö— — 1 
‘cia a e098 
yatantamls ai does ¢mv00 Sakea oie Juul Minbile ten Ob of 
eyutbovcorg olf Of an jou ae ted huanme od mex’ iaum a 
sow Tests ene daals Kangyo tou oo 26 940k th woe 

MO YHiwe oct ab Sotderor deste eyubocoong avons ab Dovel 
ayeoot teat — ad soonest) du x0 tHe 
to Sige edt gasld bekigee Show ah 32 oyhkusy sdutoods 20% 


| Agee egeen it test) Yer saad Lome yi aenew os * 


ie; 
ae 


’ ar Lion 


+ de 







Loeff, 253 111. 526, 527.) Furthermore, there is nothing 
@ontained in the alleged abbreviated record, attached to ssid 
petition as an exhibit, which in any way tends to contradict 
or imeach the record of the proceedings as certified by the 
 Glerk, 

| Finding no reversible error in the record the 
judgment ie affirmed. 
| AFP IRMED. 


Matehet}, FP. J., and Barnes, J., concur. 
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_PEQPLE OF THE STATE OF 
ILLINOIS ex rel. IDA SING*R, 
\Wppellee, 


VS. 4 


* 


Appeal from 
Wunicipal Court 


% 
BENJAMIN ISAKOWLTCH » 
Appellant *, 


4* 


*, 
WR. JUSTICE GAI OL 


of Chicago. 


93 i.A. 642 


DELIVERED IniGh OF THE COURT. 


This is an appeal from a judgment of the Municipal Court 
of Chicago entered May 7, 1919, against the defendant, Benjamin 
Isakowitch, in a bastardy case upon a second trial before the 
court without «a jury. the court found the defendent guilty ond 
adjudged that he is the real father af the bastard child, bom 
December 25, 1916, of the relatrix, and that he pay for the 
support, maintenance and education of the child the sum of $550, 
in certain mentioned installments, and costs of suit taxed at 
$23.50, and give bond as security, ete. 

The suit was comeenced on July 12, 1916, by the 
relatrix filing the usual sworn complaint. fhe first trial 
wae had before the Honorable Yilliam NH. Gemmill, one of the ' 
judges of said court, and after hearing the testimony of 
witnesses for both parties the Court, on February 3, 1919, found 
the defendent not guilty, and, after overruling the motion of 
the state’s attorney for a new trial, ordered that the defendant 
be discharged. From this judgment the People prayed an appeal, 
which was not perfected. 

Within 350 days from the rendition of said judgment, 
on February 27, 1919, the relatrix in the name of the People 
egain appeared before Judgecemmill and moved that the judgment 
of Vebruary 3, 1919, be waeated and set aside. The court 
_ ordered that the motion be entered of record ond set for he are 





@m March 8, 1919. Vurther cmtinuences of the hearing of | 
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said motion were subsequently made, and on April 5, 1919, the 
court (Judge Gemeill) sustained the motion and ordered that 
said judgment be set aside, and, on motion of the state's attorney, 
the defendant being present, granted s new trial of the cause. The 
defendant again waived « jury trial and, after several ¢omtinuances, 
@ new trial was had before the Honorable cheriden &. Pry, another 
of the judges of said court, resulting in 2 judgment ageinst the 
defendant, from which judgment the present appeal was perfe cted. 
& thie second trial many witnesses testified for the People and 
many for the defendant, and, on the issue whether the defendant 
wae the father of seid child, the tes'imony was very conflicting. 
It is contended by counsel for the defendant that the 
judgment should be reversed (1) because the court on the second 
trinl (the defendant having been discharged on the first trial and 
that judgment having been set aside and « new trial granted) wns 
without jurisdiction to hear the couse and enter the judgment 
appealed from, and (2) because the finding and judgment are against 
the weight of the evidenee. 

We do not think there is ony merit in counsel's first 
contention. It is said in Raw & V. Feoplhe, 102 Ili. 475, 478: 
"It is well settled by the decisions of this court that 
a prosecution ub@er the Basteardy act is a civil and not 

® criminal proceeding; that slthough in form criminal, 
it is esventially of the nature of e civil action, the 
object being, not the imposition of a penalty for an 
immoral act, but merely to compel the putative father to 
contribute to the support of his illegitimate child. 
The question has been presented before the court in 
Various sepects, and whenever called upen to dete rmine 
to which class the proceeding belanged, the court has 


ever held it to be a civil and not = criminal proceed- 
ing.* 


Bee, alse, Monn v. People, 35 Il). 467; People v. Noxon, 40 122. 
_ 303; MeCoy v. People, 71 I11. 111; People v. Humbracht, opinion 
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ef this sppeliate Court in case No. 24669, filed October 10, 1919, 
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net yet published). In the Mann case, supra, it was held that 

it is not essential to a conviction that the evidence of guilt 
shall exclude every resonable doubt, but that a preponderance 
will be sufficient. In the Noxon case, supra, the People cued 
out a writ of error to reverse « judgment of dismissal, and the 
court held thet such a writ would lie, at the wuit of the People, 
to bring in review the propriety of 2 judgment rendered in favor 
of the defendant in a bastardy proceeding. In People v. Gleason, 
221 Til. App. 360, 385, in «a prosecution under the Bastardy act 
heard in the Wunicip:1 Court, a writ of errer was sued out by the 
People and the judgment in favor of the defendant was reversed 
end the cause remended for a new trial. Ay section 2, clause 6, 
of the Municipal Court Act that court is given the jurisdiction 
of “all bastardy cases", and in section Sm of seid act the 
Practice end proceedings in said court in bastardy cases is set 
forth. In section 21 of said Aet it is provided in part ne follows: 


"That there shall be no stated terms of the Municipal 
Court, but eaid court shall always be open for the 
trenesction of business. very judgment order or decree 
ef said comrt final in ite nature shall be subject to be 
Vacated, set aside or modified in the same manner and to 
the seme extent av a2 judgment, order or decree of a 
— circuit court during the term at which the sam was rendered 
in such cireuit curt, previded a motion te vacate, set 
aside or modify the same be entered in said Municipal Court 
within thirty days after the entry of such Judgment, order 
or decree. if ne motion to vacate, set aside or modify 
any such judgment, order or deeres shall be entered within 
thirty dnye efter the entry of such judgment, order or 
decree, the some shall not be vacated, set agide or 
modified excepting upon «ppeal or writ of error, or by a 
bill in equity, or by a petition to said Municipal Court 
setting ferth grounds for vacating, setting aside or 
modifying the same, which would be sufficiont te eause the 
Same to be vacated, set aside or modified by a bill in 


equity. 
in the present case the motion of the Feople to vacate 


i ae es 
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and set aside the first judgment in favor of the defendant was, 
within thirty days after the entry of such judgment, entered and 
. a for hearing to March &, 1919. Further continuances 
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were had and finally on April 5, 1919, the court ordered said 
judgment vacated. We think thet under the provisions ef said 
statute the court had jurisdiction to vacate the judgment and, 
having done so, t¢ grant a new trial; and also had jurisdiction 
to try the couse « second time and to enter the judgment appealed 
from. 

Ag t@ counsel's second point that the finding and 
judgment entered on the second trial cre egsinst the weight of 
the evidence, we might with propriety refuse to consider the 
same for the reason that, in violstion of the provisions of Rule 
18 of this court, the printed sbstract of the record filed by 
counsel does not anywhere, in connection with the stenographic 
report of the trial, refer "to the appropriate pages of the 


record by numerals on the morgin.” (Van Nougen v. Copeland, 
79 Ihl. App. 159, 142; Johnson v. Hartman, 119 11]. App. 206, 


208.) But we have considered the point and have read the entire 
abstract of the proceedings of said trial and many pertions of 
the record proper, and, while the evidence is very conflicting, 
we cennot say that the finding and judgment are manifestly sgainst 
the weight of the evidence. 

Aecordinegly, the judgment of the Municipal Court is 
affirmed. 

APFIAMED. 


Matchett, P. J., and Barnes, J., conour, 
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THE PROPLY OF THE at 
ILLINOIS, 





Defendant in rroer, 
BRROKR TO BRURICIFAL COURT 
vs, 





) OF CHICAGO, 
WILLIAK BECHTEL, ) é ) 
Plaintiff i Error. ¢ 


‘218 1.A. 644 





Uh, FRYSIPING JUSTICE HOLpoM 
DELIVERED THE OPINION OF THE COURT. 


Hefendant on a trial before the court was convicted 
ef assault with o deadiy weapon {an autcmebile) upon the prese- 
cuting witness, Harry J, Brennan, and sentenced te serve three 
months at the Oak Forest infirmary ef Cook County, frem which 
sentence defendant appeals te this court and asks @ reversal, 

It Le contended that an aut: mevile is not a deadly 
weapon within the meaning of the Utatute on Agsault, sec, 25, 
chap, 38. This court has held to the contrary in people v, 
Clink, general number 25379, in an opinion filed January 26, 
1920, not yet reported, in which vr. Presiding Justice Ke- 
Surely well said; 

“ft ia probably true that very nearly 211 of the 
reported cases involving @ deadly wearen relate to an ine 
atrument that was lifted by the hand in making the aseault; 
most frequently something in the nature cf a bludgeon, There 
is no seund reason why the deadly nature of the inetrument 
should be detersined sclely with reference to its use while 
lifted in the hands; any instrument whieh through human con- 


trol is the means of inflicting a blow may be a deadly weapon, 
It ig any inetrument ec used as te be likely te produce death 


or great bodily herm., (Rouvier's Law biectionary; Bolary v, ai Aa 
— ater 32 111, App. 56. In Acers Vv. united States, 1 — 

that ‘an thing ne matte at it is #7 
whether it Re By 1 hia for come ether purpose ***® if it io 
@ thing wits chich death can be easily and readily produced, the © 
law recognizes it as a deadly weapen,' This definition ine 
 ~—s « Sludes an automobile when used in a manner likely to produce 
death or great bodily hara,* 





These observations are equally applicable te the 
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The crucial question is, was the assault made wihh 
the intent to inflict bodily injury upon Brennan, 

The evidence was tc the effect that defendant drove 
@ newspaper delivery truck belonging to the "Chnicage American; * 
that while driving it west on Jackson boulevard in the early 
evening of Auguet 9, 1919, he reached the east cross-walk of jt, 
Leuis avenue and Jackson bpeulevard and was driving near the cene 
ter of the street; at that point he passed a Ford truck belonge 
ing tc the West Park Board immediately in frent of which was a 
Pord touring car a few feet east of the weat ecrose-walk of St, 
Louis avenue. it appears that Brennan was crossing Jacason 
boulevard at this point on the weat croes-walk in front of the 
Poerd touring car, which was immediately in front and to the right 
ef the car driven by defendant; that Srennan was running in an 
apparent effort te get cut of the way of the Pord teuring ear; 
that defendant at once turned his car to the left and went to 
the south side of Jackson boulevard and cressed the curb in an 
attempt te aveid eclliding with Brennan, but unsuccessfully, as 
the right frent fender struck Brennan before — —— be come 
pleted and knocked him down; that after Brennan was knocked 
down defendant's car hit the curb, which he claimed knocked his 


feet from the brake and cluteh pedal, and the car afterwards 


hit a tree. 


There ia no substantial contradiction of these evi- 
dential facts, There is an utter lack of evidence which would 
fasten upon defendant the intent to inflict bedily injury upon 
Brennen, it clearly appears thet defendant did not see Brennan 


in time te avoid colliding with him, end that he did use every 


7 effort possible to avoid s collision with him after he saw him, 
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in People v. Stoyan, 280 I11, 500, the court said; 

“In a prosecution fer this offense it must be both 

. alleged and proved that the assault was made with the intent 
y te inflict a bodily injury upon the person assaulted," 

Phe State did not preve that defendant acted with 

intent to inflict bedily injury upon Brennan, ve should net be 


4 understood as passing on the question ef negligence; that question 


may arise in another action, 


REVERSED, 
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BRAOR TO MUNICIPAL COURT 
vs, 


OTC K ry 
Plaintiff iy’ Error. 


OF CHICAGC, 


9181.A. 649 


KR, PRRGIDING JUSTICE HOLDOM 
DELIVERED THK OPINION OF THE COURT. 


In @ trial before court and jury there was a verdict 
and judgment ef $1650.65 fer plaintiff and agninat defendant, from 
which defendant appeals, 

The action is in contract, The contract is in write 
ing and is called a trust agreement, whereby defendant became 
plaintiff's agent for the sale of express soney orders in May, 

(1916, and thereby undertock to keep the orders and preeesds of 
the sale of thes in trust separate and distinct from 11 other 
funds and to account to plaintiff therefor. Defendant accounted 
for and paid to plaintiff all moneys coming to his hands in 
Virtue of his sales cf money ordera under said centract except 
the sua of 91500 in auit, 

The only defenue interposed is the discharge in 

b bankruptey of defendant, which is relied upon as being effective 

to discharge the indebtedness of defendant te plaintiff upon the 
theory that the money was not trust money but that the relatione 

: ship cf debtor and crediter enly existed between the parties, 

| Defendant requested the court to instruct the jury 

ones the discharge in bankruptcy discharged the debt, Under the 





“contract between the parties it is patent that the meneys col- 
le ted by defendant for plaintiff were in his hands trust funds 
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and therefore were net discharged by the bankruptey preceeding. 
The bankruptcy sct exexpts from its operation as provable there- 
under debts “created by his (the bankrupt's) fraud, embezzle- 
ment, misappropriation or defaleation while acting ** in any fidu- 
clary capacity," The funds in defendant's hande being truest funds, 
of which plaintiff was a cestui gue trust, the withnolding of such 
funds was a sisappropriation, if net an embezzlement, within the 
provision of the bankruptey act quoted supra, 
As eaid in Blair v. Sennott, 154 i11, 78: 
*yvoney ef the principal in the hands of the agent is | 
atill the money of the principal, and the agent hes no right | 
to use it or pay it out for his own private purposes, While i 
he has this money, he is not, technically, the creditor of 
| his principal, but simply hie trustee," 
Daugherty v. Monree, 79 i11, 595; Mulvihil} v. White, &9 111, App.88, — 
"he contract between the parties created an express 
trust under the lew in {llinois, whatever the decisions may be in 
other jurisdictions. The instant case iz centrolled by the law 
@s announced by thse courts in this State, and the bankruptcy law A 
must be construed in view cf such decisions, 


The ruling of the Punicipal court that the debt was 


not dischargeable under the bankruptey act was without error and 


mer 


: 


the judgment appealed from ie affirmed. 
APPIRMED, 


Dever and #eGurely, JJ., concur, — 
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In Ke EBTARE OF WILLIAK R. 
BRALWAY, 


CHARLES ¥. LE 
EB, PARTRIDGE, 
Last Will and, 
garah Fardric 





ING and WILLARD 
ixecuteres of the 





AYPRAL FROM CIRCUIT COURT 
ve, 
OF COOK COUNTY, 


Reteate of Willing 
peoeased, 


MR, PRESIDING JUSTICE HOLDGM 
DELIVERED THE OPINION OF THE COURT. 


There was a judgment in the Cireuit ceurt for g6o0 for 
rent of premisss occupied by Yilliam ©, Bradway, deceased, in his 
lifetime, from which this appeml is preaeeuted by hia adwinistra- 

ters. 


| ‘he trial was, by agreement, before the trial Judge. 


It appears that William ©, Bradway for about twenty years prior to 
| hie death resided with varicus members of hie family at the premi- 
ges for which the rent in suit is claimed. At firet the Lease 
Was made in the name of fradway's father; after the father's 


‘ 


Geath his mother executed the lease at times, and at other tises | 










did se, ‘the last lease in writing was signed by the mother, 


“June 28, 1918, Soon after April 30, 1916, an agent of sarah 
Pardridge, whe then owned the premises, called upon William ©, 





regarding a new term, Bradway told this agent that the 
Pent paid by hie mother was toc,auch, whereupon the sgent said, ; 
ALL right, we will make it $60 per month,* Bradway replied, 
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"pe net bother my mother about the rent, { will pay the rent,“* 
Thereafter Bradway paid the rent, generally by check, to the end 
of Cctober, 1917, Thereafter Pradway fell behind in his paymente 
until there wae $600 due fer ten months rent, When impertuned for 
payuent Eradwey said, as was prever on the trial, *I know I owe 
it; six hundred dollars; I will pay it as aoccn as { get my money 
from the City Nell, You will be the first to be paid," 

We think that the trial Judge waignt reasonably find 
from #11 the material evidence before hiw that the facts were as 
above recited. it is not disputed that Bradway occupied the premi- 
ees #11 the time during which tie rent in suit accrued. ‘The prinei- 
pal defense is that the promise of Bradway was te pay his mether's 
debt and that as such premise was not in writing it is cbnoxlous 
te the statute of frauds, 

We think it clemr that the promise to pry sixty del- 
lare a month as rent was a direct promise and a personal undertaking 
upon the part cf wradway, that thereby he became the tenant of irs. 
Pardridge, and thrt such promise was not a collateral one to pay the 
debt of his mother. Furthermore, 221 the rent thereafter paid was 
paid by him, which was in itself a sufficient ratification of nis 
undertaking, Woreover, the premise to pay could not be 4 cole 


lateral undertaking, as there iv no pretense that there wa» any 


| leasing of the residence te nis mother at the time of his making 


the promise te pay rent or at any time tiereafter. There was no 


foundation upon which @ collateral promise could rest, jusk v. 

_ Throop, 189 111, 127. Bradway never once disputed or called in 

question his liability, but on every cccssion when taxed with it 
“admitted it. 
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4 That the undertaking of liradway was an criginal one — 


and net collateral is established by a clear preponderance of the | 
evidence, a 
y The Cirewit court did net err in ite judgment and 


a it is therefore affirmed, 
| APVINE PD, 
i 

‘fever and Kegurely, J3,, concur, 
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APPEAL FROM MUNICIPAL COURT 
Va, 
OF CHICAGO, 


218 1.A.645 


LOUIS NAPTHAL, 
) 
| 


q 
; MR, PRESIDING JUSTICE HOLDOM 
DELIVERED THE OPINION OF THE Cour, 


This is an action of forcible detainer, Plaintiff and 
defendant claim the right to possession through the same source, 
Defendant is im pewesession and hia landlord has executed a lease 
to plaintiff dewising te him for one year from October 1, 1919, 
q the flat set forth in the complaint, {The cause was by agreement 
| Submitted to the court for trial and, plaintiff prevailing, dee 
fendant prosecutes this appeal. 

| Defendant was served with « sixty day notice to 
quit and surrender possession of the flat in question, fhe ef- 
ficacy of this notice to terminate defendant's tenancy is not 
disputed, The defense reets solely in the contmtion that after 
service of the foregoing notice upen defendant he spoke to the 









gent of his landlord in the presence of two witnesses regarding 
a new term and such agent verbally agreed that defendant might 
 Fewnin in possession until April 30, 1920, at a monthly rental 

: ef $47.50, 

The only evidence regarding the scope of the agent's 
 @utherity to act for his principal, the owner of the presises, was 
the fact that the agent collected the rent from defendant and pre- 
sumably was egent for that purpose at least, This falls far short 
Fi 


proving that the agent had authority to wake @ verbal binding 
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‘agreement for a new lease of the premises, The authority of an 

; agent cannot be assumed; it must be proven the same as any other 

, fact, Yurthermore, defendant claime that the leasing was limited 

to April 30, 1920, which time ie nearly twe months passed, making 

the question of defendant's right to possevsion a moct one, 

i Neo renson appearing in the record calling for a 

“reversal of the judgment of the kunicipal court, it is affirmed, 
| APPIRMED, 


4— 
‘Dever and Medurely, JJ,, concur. 
iN 
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AMFRAI. SROK BUNIC IPAL COURT 


JOHN C, LIVING4TCH, f) oF quicaso. 


215... AYG4S 


KE, PRESIDING JUSTICK HOLDOM 
DELIVERED THE CFIHION OF THE COURT, 

This is an action in replevin for certain household 
furniture which plaintiff stered with the defendant in hia ware- 
house. Defendant did not claim any lien on the preperty for 
storage cr cthor charges, 

There were two trialu ef the cause, in the first of 
which judgment wae given in faver of plaintiff on a finding that 
she was the owner of the preperty set ferth in the replevin writ, 
One John B, Fruchtl two days ufter the entry of the judgment filed 
an affidavit setting forth that plaintiff was not the owner of the 
property and that the title thereto was “in another" than her, and 
moved that the judgement be vacated and a new trial had, A new 
trial was hed and a finding that the right to the pessessicn of 


the property replevied was not in plaintiff, from which latter 


judgment plaintiff appeals. 
It appears from the teatimony that the deserting 
husband of plaintiff claimed title to the property, He was not a 


party tc the cause and ne auch issue was made by the pleadings; 


_ therefore the finding in the last trial wan not warranted by 


 @ither the issues or the proofs. 


The judgment ef the tunicipal court is reversed and 


the gause is remanded te that court with directions to enter e 


that the right to the possesaicn of the property replevied 
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this cause is in plaintiff and te assess the plaintiff's 





es for the wrongful detention thereof by the defendant in 

| sum of one cent, and te enter judament upon such finding, 
ogsther with the costs of suit, 

} REVERSED AND REMANDED WITH DIRECTIONS. 


er and NeSurely, JJ,., concur, 
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APPRAL PROM MUNICIPAL COURT 
Vu * 
OF CHICAGO, 


2181.4A.645 


ER, PRESIDING JUSTICE HOLDOM 
DELIVERED THE OPINION OF THE COURT. 


This appeal is undefended. Defendant was found 
guilty of viclating section 1986 of the Municipal Code and 
fined 50, Seetion 1986 reads; 

“Any person or persons who shail obtain money or 
property from another by fraudulent devices and practices 
in the name of or by the meana of spirit mediumship, card 
reading, astrcelogy, seership, or like craft or like craft 
science, fortune-telling of any kind, shall be deemed 
guilty of a misdemeanor, and on conviction thereof shail 
be punished by a fine of not less than $25 ner wore tian 
$100 for each offense,* 

The prosecuting witness testified that she vent 
with a policewoman named Grace Wilson te 4808 Champlain avenue, 
Chicago, te the offices of the Spiritualists Chureh, Ghe was 

told defendant did not se¢ anybody, and then asxed permission 


_ to go up and see her, When she went into defendant's room de- 











fendant turned off the light and asked her what she wanted; she 
eaid she wanted to talk about her father ani brother; defendant 
then told her that Father Jones would talk to her and she could 
ask him anything she wanted to, The witness went again to 4608 
Champlain avenue, efendant at no time asked complainant's witness 
for money and she never gave her any money, All that happened was 
that the witness asked defendant about her brother. Defendant never 


4 the witness whe she was nor made any representations to the 
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witness whatever. When the witness returned to defendant's house 
a@ second time, a patrol wagon case and put witness under arrest, 
The witness got some tickets from a woman at the door, for which 
ahe gave her some money, The woman did net tell witness that th 
money was for defendant, This testimony was corroborated by 
Grace Wilson, the policewoman, 

It appears that defendant was @ Upirituslistic 
medium authorized by the illinois Spiritualists’ Association, 
which had a chureh called "fhe Chureh for the Kedeuption of 
Souls,” which was chartered under the laws of Illinois, It is 
apparent from this testimony that defendant was not guilty of a 
viclation of the ordinance by obtaining money or property from 
anyone by fraudulent devices or practices in the name of or by 
means of spirit mediumship, ete, The record lacks evidence that 
defendant was paid any money directly or indirectly. 

Chap, 38, Sec, 500 of the State Criminal code, which 
is a statute prohibiting fertune telling, hes the following two 
previsionsa; First - "The provisicns of this Act shall not be 
censtrued to include, prohibit or interfere with the exeroise of 
the spiritual functions or offices of any pricat, minister, or 
accredited representative of any religion;* and, second - *The 
provisions ef thia Act shall not be construed to inelude or refer 
te the practice of the belief known ag spiritualism, or to any 

| atteapted communication with the spirit bedy by or through B0- 


called mediums,* 







In City ef Chicago v. Payne, 160 il], App. 641, the 
late ur, Justice Baker in sustaining the quashing of a complaint 
ef # similer nature to the one at bar, held that belief in 
spiritualism is maintained by a very large number of persons, and 
| that to claim the power to hold communication with departed 
. was not a violation of the ordinance, as it was neither 
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fraud nor deception, City v. Sestergren, 175 ibid, 562, 

quite lately Sir Oliver Lodge, a scholarly nglishman, 
Spoke to large audiences in Chioage concerning Spiritualism and the 
possibility of converse with spirits of those who have passed from 
this te the unseen world, and there was ne thouglt by the authori- 
ties cf interfering with or penallzing him for his belief in 
spiritualiem made manifest by his leetures, 

It ie therefore clear that what occurred between the 
complaining witness and the defendant was net viclative of any 
ordinance of the city or etatute of the state, 

As defendant was guilty cf no offense, the judgment 
ef the Municipal court is reversed. 

REVERSED. 


Dever and eesurely, dJ.o Gonour, 
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CLYDE R. THAVIS, 
App elle, 

PROM MUNICIPAL COURT 

vs, 

OF CHICAGO, 


WILLIE CURRY, 
App sllant 


KR, PRESIDING JUSTICE HCLDOM 
DELIV"RED THE OPINION OF THE COURT. 


fhie is an action in replevin for an sutomobile, 
There was a jury trial and a verdict for plaintiff, upen which 
the court entered judgment, and defendant appenis,. 
The appeal is undefended. All the evidential facts 
in writing support plaintiff's claim, He had a bili of sale fron 
James Levy #otors Cc., from which he bought the automobile under 
_ @ written contract, giving a chattel mortgage to secure def erred 
payments upon the car and themeafter paying it and receiving a 
bill of sale for the car from the moter company, ‘The car was in- 
sured in his name against various centingencies. Against this 


array of evidence defendant centends that her meney paid for the 











, car and that the car was in fact hers, but that for conveni once 

| and at the solicitation of plaintiff the whole transaction was had 
in his name, 

It seems that the car was operated by travis in some 
“sort of traffic, the profits of which were divided between the 

| parties. 
y The questions involved are of fact and the jury, who 
a4 the evidence and saw the parties and their witnesses, have 


@ verdict contrary to defendant's contentions, ‘heir ver- 


on for a new trial and in giving judyment thereon, The 
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court and jury, whe had the opportunity, which we have not, of 
observing the manner and conduct of the witnesses and of judging 
therefrom their credibility, concluded that the preponderance of 
the evidence was in favor of plaintiff's claim and contentions, 
AB we are unable to say that the verdict and judgment are cone 
trary to the greater weight of the evidence, we are not at libe 
erty to distur’ the judgment, All the writings in the case sup- 
port plaintiff's claim and title to the automobile, and we think 
the jury sight well find that such written ovidence has not been 
everccme by the testimony of defendant ani her witnesses, 

On the motion for a new trial an affidavit ef newly 
discovered evidence pertinent to the defense was submitted ta the 
trial Judge ae a reason why & new trial should be granted, What 
the deponent would heve testified to if examined as a witness on 
a nev trial was as to facts which were aimply cumulative to 
testimony given, no reason appearing why this witness was not 
produced at the trial nor that reasonable effort had been anade 
to precure his attendance at such trial, Defendant was there- 
fore guilty of a lack of due diligence in not procuring this 
witness to be prevent at the trial, it appearing from his affie 
davit that he was an employee of the motor company from which 
Travis bought the car, 

There is no reversible error in this record and the 
judgment of the Muni¢ipal court is therefore affirmed. 

AFFIRMED. 


Dever and Nesurely, JJ., concaur. 
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WILLIAK ZUETELL, 
fAL, FROM CIHCUIT COURT 
ve, 


4 OF COOK COUNTY, 
CHARLES BENSON and RALEE 


A, DRAIN, 4 r i 
Appel lan x 2 18 L.A. 6 46 


VR, PRESIDING JUSTICE HOLDOM 
DELIVERED THE OFINION OF THE COURT, 


The action in thie case is in trover and involves 
@ one story frame ani concrete office building 20 by Zo feet 
with a three foct cornice and a "four way roof", a stucco 
veranda, and plastered and finished inside, There was one room 
with a fireplace, s closet, toilet and lavatory connected with 
the water and sewage system, and a cencrete walk connected with 
the sidewalk, The structure was built close te the greund, 
resting on concrete piers 12 by 12 inches, sunk three feet into 
the soil. There were trees in front and shrubbery around the 
building, with e lerge sign on top reading, “West End Addition, 
William Zuetell, Agent,” There wae effice furniture in the 
building of the value of $506 and the building was valued at 
$1200. On m trial before the court without a jury there was a 
finding for plaintiff and a judement thereon fer $1250; de- 
fendants appeal, 

The building in queation was on land known as the 
West End Addition to LaGrange, Illincis, comprising about 70 
acres, divided into three Hundred lete and said to be of the value 
of $100,C00,, and in 1915 the land was owned by brs, Thomas 


_ -Welson Powe. re, Page was the wife of the American Ambassador 


te Italy and lived abroad at the American embassy in italy at 
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the time the addition was sold, She was represented by wr, 
Bryan Lathrop, her brother, who employed plaintiff as exclusive 
sales agent of the property, hy egreement with him the build- 
ing the subject of the trover suit was built with the understand- 
ing that it should be used as an office fer the sale of the land 
and that when the land was 01d plaintiff should have the right 
te remove the same from Wra, bage’s property, 

July 26, 1915, the whole ef the addition was sold 
to Dow & Gleason, who on August 27, 1915, scld the same to de- 
fiendants, At the time cf the sale to defendants there was a sign 
in the window of the building, "For Sale, Williams Zuetell, 9 
8S. LaSelle 3t,* When the sale was made to Gleason the building, 
with the consent of Gleason, was aliewed tc remain, Plaintiff 
was in possession of the building threugh his son, who had the 
key to the door and who lived in the vicinity ef the property, 
Defendants gained possession of the building by breaking through 
a window, 

fhe evidence is that the building was sc built that 
it could be “lifted off" of the land, A dewand for the property 
was made upon the defendants before the conmencement of this ace 
tion, It seers from the evidence that it wan customary for agenta 
in selling aubdivisions to erect buildings of the ciisracter 
of the one .n suit as a sales office, to be removed after the 
lets in the subdivision were scld. 

We held that the evidence proves that the building 
in suit was a temporary one and net so attached to the soil as 
te become a part of the fee, but that it was renovable and that 
Gefendants had notice eof the facta and ef plaintiff's rights and 
@laims, Yhe fact that there was a sign on the building that it 


was for sale by plaintiff at and befcre the time defendants 


ht the property was sufficient to put defendants upon notice 
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of plaintiff's claim, Defendants instead cf inquiring as to pleine 
tiff's claim broke into the building and tcok possession of it by 
foree. The facts that the decor was locked as well as the windows, 
and that the building wae furnished, were sufficient to put third 
parties upon inquiry as to the rights and ciaime of the owner of 
the furniture and the pesesssor ef the keys te the buil ding, 
the possession of plaintiff was euffieient netics te #11 subsequent 
purchasers of plaintiff's claim, The signs on the building indie 
cated where plaintiff could be found, sc that defendents cannot be 
excused from not making wome inquiry of plaintiff ae to his claim 
to the building and its contents, Not having done so, they took 
title subject to plaintiff's claim. in Joiner v. Duncan, 174 
Ill, 252, the court said: 
*Actual pesaseasion of land ia netice equal te the 
recerd cf a deed under which the party in pesseseion clmime, and 
| @ purchaser is bound te inquire by what right er title the party 
| in pessession helds, and he will take subject te that title, 
whatever it may be,” Morrison v¥. Morrison, 140 ibid 560; Goari 
v. Olsen, 91 ibid 273, 

The building was erected by plaintiff on the property 
of ‘re, Page with her consent through her agent, Lathrop, and with 
@n egreemant that when the building had served the purpese for 
waich it wes erected plaintiff should have the right to move it 


from the property, Plaintiff being in pessession, it waa incumbent 










upon defendants te inquire as to his rights and claims. By the 
agreement between the owner and the plaintiff the building was a 
chattel and did not form part of the real estate, The law on this 
@ubject is well stated in ¢, & A. · Goodwin, 111 111, 

2735, thus; ! 


*A house erected upon the land of another, under an 
agreement that it shall ig to “art; aaa is "eye, 19, Gens 
erty. (Hetzer v riffin, 76 111, 477; Curtise v. . enn, 
165; Wells v. — 4 Mase, 514; 2 Am, Leading Cases, 747.) 
‘If a man erects @ house upon the land of another with his con- 


| sent, it will, if the builder has no title to the land, be the 
* property cf the builder. 1 Washburn on Keal Propr, p. 2, 
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sec, 4; Aldrich v. Parsons, 6 N. H, 655; Dame v. name, 36 id. 
439; Osgood Vv. Howard, © Greenif, 452; — Ve Williams, 8 


Tick, ; Doty Vv. Gorham, 5 id, 487; Hogers v. Woodbury, 15 id, 
156; Mott — TcAnn. 571; V. Baxter, — Allen, 
139, And it w sc remein, though € landowner convey the land, 


end the owner of the building convey that, if te different pere 
sons, Hac v. Kendal), 131 Hass, 298," 


it was oaid im Go, T11l, Contracting Co, v. Launtz, 
169 I11, App. 87: 

"It does not necessarily fcllow that structures 

Placed by one person on the land of another, become a part 
of the real estate, as a house erected Wy one upon the land 
of another, under an agreement it shall belong to the build- 
er, is personal property,* 

the value ef the furniture was agreed upon between 
the parties and the value of the building asswern to by plain- 
tiff was not denied by any countervailing procf. 

The prepositions of law found in the record were 
given at the instance of defendants, «he are therefore barred 
from now ehall enging their eoundness, 

The judgement of the Circuit court is free from re- 
versible error and is therefore affirmed. 


AYPIRBED, 


Dever and keGurely, JJ., concur. 
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APPEAL FROM CIRCUIT COURT oF 


ve, 
COOK COUNTY, 


18 JN 646 


CORPAKY, 


2 


BA, PRESIDING GUSTICE AOLDOM 
DELIVERED THE CFINION OF THE COURT. 


In an action fer personal injuries plaintiff had 
judgment on the verdict of a jury for $2,000, and defendants ape 
peal, 

The facts in the ease are not at #11 involved, it 
is contended that while plaintiff was attewpting te beard the 
car of defendants and had her hand on the graberail and one of 
her feet on the step of the car (the car then being at a atand- 
still receiving passengers) and before she was able to got her 
ether foot upen the atep the car started suddenly and threw her 
to the ground injuring her, 

On the other hand, the dofendants contend and insist 
that Plaintiff, when she met with the injurice cempensation for 
whioh she seeke in this suit, was attexpting to board the car 
while it was in motion, 

Tt is argued for reveredl that the verdict and 
judgment are contrary te the weight of the evidence and that in 4 


the giving ef ecme and the refusal to give cther instructions 
there is reversible errer. 
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| _ ‘The evidence is in sharp conflict, pefendantshad the 
«greater nunsber of witnesses, It was the province of the jury te 
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arwonize the conflict in the evidence and to say from all the 
facts and circumataneces before them, from the appearance ef the 
witnesses, their manner of testifying, their intelligence or 
lack of it, if such wae made to appear, their interest or lack 
ef interest in the result of the suit, and from all the enviren- 
ing conditions as shewn by the proofs, which set of witnesses was 
entitled to credit, in so determining they might disregard the 
evidence of those witnesses whose teatimony they did not believe. 

It is clear that the proofs of the plaintiff support 
the verdict and it was the special province of the jury te de- 
termine whether such prima facie case wan overcose by the evi- 
dence proffered and heard on the part of defendants, 

There ig criticism of the testinony of Lucy Shubin, 
@ child of nine and one-half years of age at the time of the 
accident and thirteen years of age at the time she testified. 
Ghe was an eye-witness to the socident, and the weight and oredit 
to be given her testimony in view of her youth were for the jury 
to determine, An examsinaticn of her testimony discloses no ine 
herent improbability, she was fairly clear upon the most in- 
pertant point, which was that when the car started te go plaintiff 
had one foot on the car and one foot off, and that ag a result of 
the car starting befcre she had beth feet on the car step, she was 
threwn off the car, In this rests the nogligence of defendants, 


As said in Shicage City Ry. Co. v. Mumford, 97 111, 560: 


*the jury being the judges of the credibility of the 
witnesses had the right to disregard statements of the drivers 
when they were in direct conflict with the evidence of other 
witnesses more credible, and accept the testimony of these 
other witnesses as true. Where that has been done, we cannot 
interfere with the verdict,* 


This condition we find present in the instant case 
anc See mo reason for disturbing the judgment on the ground that — 
vera— Ct is sgainst the weight of the evidence. ; ; 
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An examination of the inetructions complained ef does 
mot disclose revergible error in any of them, The instructions 
taken as ® whole fairly instructed the jury upon every essential 
issue of law in the case necessary to be applied in » sclution of 
the faets in evidence, Ye find no reversible error in the given 
instructiens criticised by defendanta, 

nefendants' refused instruction No, 1 was substane 
tially covered in other inatructions given at the instance of 
plaintiff. 

Refused instruction Ho, 6 was properly refused as 
assuming, contrary te the evidence, that plaintiff was attespting 
te enter the car while it was in motion, Such an inetruetion 
would heave been misleading. 

Refused instruction Ne, 8 was fairly covered 
by instructions given, It would not have been proper to give an 
instruction repeating the sane rules of lew contained in other 
instructions given, Kern v. Chieago Rys. Co., 271 Ili, 329, 

It ie cur opinion that the record is free from re- 
versible errer; therefore the judgement ef the Cireuit court is 
affirmed, 

APPIRWED, 


Dever and Hesurely, JJ., eoneur,. 
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EXROKR FO GSUPFRION COURT 


OF COOK COUNTY, 
SARUM, C, PIRIB, 
JOKE ¥, “YOOTT, AP 
ANDREW HOLTISR, Ge 
Cargon, Pirie, i« 


—— —— ——— — 


2181.4. 646 


BR, PREGIDING JUSTICR prnene 
DELIVERED THN GEINION OF THR COURT, J 


By thie writ of errer defendants seek te have ree 
verecd & judgment against them fer 94,500 revovered by plain- 
tiffe in a euit for melicicus presewution, Plaintiffs have not 
appeared in this court and the statesent of the case made by 
defencants ia net dieputed,. The cause of setLlon waa the alleged 
institution by Cargon, Firie, seott © Company, defendante, of a 
proceeding in bankruptey sgainet George lnesey & Company, plaing 
tiffe, in the hiutriet Court cf the United Gtntes for the plstria 
of Uteh that resulted in the eppointaent of a reseiver of plain- 
tiffe' preperty, Plaintiffs eli«cged that cn and prior to Secaenber 
7, 1908, they were engeged in business in the county and state of 


| Wteh; that the partnership was eclvent but the defendants saliciowsly — 

; r and without probable cnauee filed an involuntary petitien in bank- 

q ruptoy egeinst enid plaintiffs faleely and seliciousiy and with- ; 

out prebable enuse charging them with having comsitted acts in J 
— * 


benkruptey, praying that they be adjudged bankrupts and procured 


ei the appointment of # receiver of plaintiffa' property; that re- 
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of defendants to be dissiseed and the receiver discharged, he- 
fendante filed plena of not suilty end alec plended that the diae 
misasel ef the bankruptey preeeeding sme terainated ae a result of 
an gereesent between the parties, Filmintiffs plied that the ale 
leged agreenent wae prucured by fraud, and second, that no such 
agreexnent was nede. 

#@ are of the opinion that the evidence conclusively 
showsa thut the termination of the bankruptey proceeding was by 
virtue of & Compromise agreewent between the partios in writing 
ond signed by then Heomsber 15, 1909; twe decuments «evidence this 
agreesent, in gubstance the firet recites that 1% i¢ the desire 
ef all peartics that the reeeivership be terminated and the pre-e 
ceeding in benkruptey be diemissed and that arrangements be nade 
without further progeeding in court whereby @11 orediters should 
share without preference or prierity; tc this end pinintiffs trans- 
ferred their property to certain trustees to be converted inte eaah 
with whies te pay the claime of creditors, the balance, if any, to 
be paid to plaintiffs, The other document, slac signed by plaine 
tiffs, recites the filing of the petition in bunkruptey end the 

| -@xecution by the defendante of an indemnifying bond, alec the 
agreement of the parties te dismivs the bankruptey procerding 

end the execution by plaintiffs of a deed of assignment of their 

| property te trustees for the payment of debts of the co-partnership, 
| and in consideration of said matters the plaintiffs released and 
discharged the defendants frem any liesility upen tae aforeanid 









bend, ‘The evidence shows that iamediately uper the exccution of 
said decuments they were put inte effect, the trustees taking 
poesession of plaintiffs' preperty end adsinistering it pursuant 

_ to the written agreesents, thereafter, pursuant te the plan 

i: described in these decumenta and by agreement of all parties, the 
- Bhstrict court entered an order dismissing the pankruptey proeeede 
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img, Apparently the gontreversy before the trial ceurt gas 
‘gonegerned with the charseter cf this erder cf dieeaievel which 
purports to have been upen the merits relative to bankruptcy 
and veesingiy in tie absence of sny evicence presented by Carwon, yg 
Firiec, Seett © Company te suppert the ellegations of their petie 
tion, We held that it io manifest that the form of the order of 
disuwiasal was pursuant to the agreement of the parties which, as 
we have esen, waa in esvence the ndminietration ef plaintiffs 
business by trustees for the benefit ef ereaditera, rather than by 
*% receiver appointed by the court. 
in an action fer malicicua proseoution the plaintiff? 
must prove azeng ether things a bone fide termination ef the prier 
preceeding in favor of the plaintiff. is @& tercination by wome 
promise and agreeseut such a terninationy #e Acld that it fe 
mot, Tie rule ig that where such & termination has been brought 
avout by compromise and agreemmmt, an action for malicious prosepu- 
tien cannot be Geintained, it was ao Leld in Ynters v. Winn, 142 
Georgia, 136, supperted by many citations, Among cther casea are 
ford ¥. 3. & Ay By, UO.. 144 Mase, 452; Hussel) v. Horgan, 24 
| R, i, 234; Leyenberger v. paul, 40 T1l, App. $16; Ginger Sewing 
«Hashing go. v. Byer. 166 Ky, 186, 
The pree? does not suppert the ples ef plaintiffs 


that the inetruments of sgreement vere precured by Freud. Ape 
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parently plaintiffs thought it wae te their advantage te have 
their asseta administered by trustees rather than through tae 
bankruptey court. 

We hold also that deferdants are justified in claime 
img thet in Ullinoie ne action will lie for smlicicus prosecution 
—9— in e civil suit «here there is no seizure of property and no arrest 
—* ef the pepson, saith v. uichigan Buggy Co., 176 111. 619; Bonney 

* ill, 47; MeCormick v. L. Weber 5 Go., 187 132. App 890, | 
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Any dacages reeulting from the wrengful selaure of plaintiffs 
property by the receiver in the bankruptey preeeoding were cove 
ered by the indeanifying bond which kewever has been released by 
ene of the instruments cf the compremise sereament, fill ¥. 
United Stetes Fidelity and Gunranty Ce., 250 Ti, 942; Pill v. 

— States Fidelity and fuarnanty 02.6 265 12, 534, 


Complaint is made ef the rulings of the trial court 
upon the adniesics and exclusion ef evidence and alee upen tac in- 
atructions, feveraible errers in these particulars occurred upon 
the trial, but in view of the ecenclusion we have reached it is 
wumnecessary tc coment upen them. Ye held it is shown by the 
Clear preponderance cf tue evidence thet there was ne omlice in 
the institution by the defendants of the bankruptey preemedings 
and aleo that auch preceedings vere terminoted by coupromise and 
agreenent of the parties and was net a bene fide terminntien in 
faver of the plaintiffs, The judgsent of the Supericr acurt will 
therefore be reversed with findings of frat, 


REVNGAD BIER PISPINGS OF PART, 


fieldom and sever, Jv.. aenour. 
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2O = 25275 ¥INDIKGS OF FACT, 


~“e find as facts in this case that the defendants 
did net, in an involuntary petition in banpkruptey in tie bia 
trict court of the (mited States for the Dietrict of tas, faicely 
and maliciously and without probable cause cherge George ihesey 
& Company with having committed aets in wankruptey end with 
heving coumitted fraudulent ond deceitful sete in the conduct 
ef their business, and defendants did not eause and preeure in 
enid District court an order without reasonable or probable cause, 
appointing a receiver of the property and assets ef George rassey 
& Company; and we further find ae a faet that said benkruptey 
proceeding wan terminated by compromive and sgremiont of the 
parties and not upen the werits in faver of tue plaintiff's in 


the present action, 
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HARRY 7. CLEMMK, 


: ) 
Plaintiff in urrog } 
% ) BRROR TO MUNICIPAL COURT 
vs, 4 
% OF CHICAGO, 
ARBA LUCAS, % 
pefendan\ ir 


2Z181.A. 646 


WH, PREGIDING JUSTICR NesUNELY 
DELIVERED THE OPINION OF THR court, 


Plaintiff eeeke the reversal of an sidverse judyment 
in a replevin suit. 

fhe abstract does not tell us anything about the 
Pleadings or the subject matter of the repievin guit; this is a 
gubsatantial omission and would justify an affirmence, 

Prom the briefe it seems that the subject matter of 


the replevin was househcld furniture, and there was evidence from 


which the court could properly cenclude that sbout July 15, 1916, 


a kre* Anne Karehell wes living in a fist in Chicago adjoining the 
flat ecoupied by the defendant, Krs, lucas; thet the defendant 
leaned her sums of money at different tiwes; that wre, baraehall, 
desiring to move into the eccuntry, ecld her furniture to the de- 
fendant in censideration of the advances already made and $200 


additional; tiie is the furniture involved in thie ouit, Wr, 


nrehall never returned te Chicage and inter, on April 22, 191%, 


whe died. The plaintiff, Cleamer, testified that he paid the 
funeral expenses, which were $200, and purchased the property in 
question from Urs, Zoette nesta, bre, Varshall's daughter, after. 
the property had been taken upen the replevin writ in this case. 
Defendant's story as to her purchase ef the property is a»ply sup- 


ported vy the teetisony ef other witnesses and the trial Judge was 
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AS plaintiff does not claim to have purchaged the 
goods from Kra, Onesata until after they had been taken on the 
writ, he could not show that he was entitled to the possession 
of the property at the time of the issuance ef the writ, and this 
was necessary, Horiarity v. steffersn, 69 1h, 528, 


Plaintiff contends that the adwission ef the teat imeny 


of the defendant as to the treneaction with tre, vearehall is ine 


competent under sec, 2, chap, S51, Fwidence. This statute is net 
epplicable, It is concerned with a case where the partios are 
suing in a representative capacity, Clemmer, the plaintiff, is 
auing in hés own right; furthermere, re, Onesta testified on 
behalf of the plaintiff that she was the only heir at law and 
next of kin of Anne Marshall, deceased, and underteck te give 

her version of the transaction between defendant and the deceased, 
Under the third paragraph, sec. 2, supra, defendant wes entitied 
te testify ae ts the same transaction, Buta v. Schwartz, 155 111, 
180, 

There ia ne foundation in the stetement that the 
taking of title through descent wma pleaded and proven, The ab- 
stract dees net shew shat was pleaded and pleintiff does not clain 
threugh descent but by virtue of purchase, 

the sowcalled newly discovered evidence presented 
upen the sotion for a new trial was insufficient in that it was 
werely cumilative, 

There is neo dispute aa te the fact that when ire, 
Narsheal} meved from Chicege she left the furniture in the poas- 
@ssion of the defendant. Under such cire.metances, it was 


necessary, before an action of revlevin could be maintained 


against the defendant, to moke a demand, ©, & My Biso8, vs BOS, 
ad ni, bursa Resenbauc v, King, 114 111, App, 648, 
| Under the evidence properly admitted and the law, tne ! 
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ELIZABETH PATER, 

Defendant in Error, 
RBRPOR TO SUP PRIOR COURT 
v5, 


STRYHEN SOLTRS, 
ne Sere 


% 


OF CGOK COUNTY. 


9181.A. 64% 


BR, JUSTICE KESURELY DELIVERED THE OPINION OF THE CoUPT, 


Flaintiff being atruck and injured by an sutomobile 
belonging to defendant brought suit and upen trial had a verdict 
of $2,000, which was remitted to $1,000 and judgment entered 
fer this amount, Defendant asks that this be reversed. 

Plaintiff’ alleged negligent operation ef the autce 
wobvile and that it was driven at a high rate of speed. 

There is virtually no dispute wa te the fects, The 
accident happened near the int«rsection of 1lith atreet, which 
runs east and weat, and fggleston evenue, which runs north and 
south, in the city of Chicago, It was on the evening of February 
25, 1917, about & o'clock, There are only one or two houses near 
this intersection and the streets are dark except for one are 
light at the corner, The plaintiff with her husband, Paul fater, 
and a noighbor, Yenee) Lahola, was walking east on the sidewalk 
en the north side of 119th street, As they approached Ugelesaton 
avenue but were about 45 feet weat of the west crossewalk they 
started te cross to the south side of Livth street, As they 
stepped into the street they were struek by the automobile of the 
defendant which was coming westward, driven by Michael ores, 
iis uncontradicted testimony is that he was driving weat on the 
north side of the street at a speed of not over 14 or 19 wiles 
per hour; that it wae ea dork, misty night and he bad all the 
presto on hia automobile lighted - head, tail, end spet light; 
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that as he reached Eggleston avenue he saw the people on the north 
side of the street who were making no attempt to cross over; that 
when he had gene about 19 yards west of Fggleston, plaintiff and 
the other two suddenly stepped into the streat about a Yard in 
front ofohis atuomobile; that he instantly turew on hie vorakes 

and attenupted te turn bie anchine, but could net avoid hitting 
them; that the street pavement was wet and his machine slid about 
26 feet before he came to a stop, Plaintiff teatifies that age she 
started tc cross the atreet she saw no automobile and did not knew 
what nit her, ter husband teatifies to much the sane, while Lahek 
testified that they leoked but did not see the automobile. There 
is considerable evidence tending to shew that the people were 
talking just before they started te cross the street and were 

net so mach intent in locking for any approaching vehicle 
ap they were in finding a dry place by which to cress cover, 

There is some discussion ag to the liability of the 
defendant, Soltes, the ower of tne automobile, for the conduct of 
the chauffeur, Michael Gree, but in view of the conelusion we have 
reached we do not comment on this point, 

Although by the verdict the jury found defendant 
guilty of the negligence charged, we are of the opinion that this 
ie contrary to the weight of the evidence. That defendant was not 
running at a high and excessive rate ef speed waa established 
not only by the testimony of the chauffeur but by & bystander whe 
witneased the effair, who testified that the automobile was not 
speeding but was going “along just fairly." Considering the lonely 


character of the etreet with virtually no buildings at this point, 
it cannot in reason be enid thet the rate of speed of the automoe 







bile was excessive or dangercus, It ia suggested that ne horn 
was blom, ‘There was no one at the cross-walk who might have been 


warned by @ horn and the chauffeur had no reasonable ground te 
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anticipate that the plsintiff, with the others, would cress at 
any other place, Whatever may be required at « Grous-weik it 
would be unreasonable in wuch & lecality te reguire the constant 
sounding ef a Korn to warn all persons in the block who might 
have it in mind to oross the street, The evilence fails to show 
any negligence on the part of the defendant cr his chauffeur 
which caused the accident, 

fe ave of the epinion that the aecident must be 
charged to the negligence ef the plaintiff and her eserotsa, 
Plaintiff herself does not claim te have locked for any appreache 
ing vehicle at the time she atarted to creas the atreet. The 
husband'a teatimony as to whether he Looked ia vague and uncer- 
tain, lLehcla testified that he did not see anything, although 
there is ne definite statesent by him ae to locking. Txeir 
testimony makes it very deuotful ae tea whether they looked to 
see if any vehicle was appreaching. Taneir ztatewents in connec- 
tion with the fact that the automobile was approaching facing 
them with its headlights and spotlight lighted conclusively show 
that if they /Aeakes up the street they would have seen the Bu- 
temobile. The only reasonable conclusion is that they failed te 
look and heedlessly stepped in front of the sutcmebile. Among 
many cases holding that under such circumstances there can be 


ne recevery ere Roberts v. Chicago City Ky. Co., 262 111. 228; 





Warren v. Chicago City Ky, Co., 209 Ill, App, 15; KeCauslend v, 
Chicago City Ry. So., 196 I11, App, 200; Hatsenbuehler v. Ul. 
-—s Gentral RR. Co., 206 111, App, 114, 


“Although it is true that tre question cf contribu- 
tery negligence is ordinarily a question fer the jury, yet 
when there is no conflict in the evidence and the court can 
clearly see that the injury was the result ef the negligence 
ef the party injured, it should not hesitate to instruct the 
jury to return a verdict for the defendant,” Beidler v. 
Branshaw, 200 Ill, 425, 


Mon "A party has no right to knowingly expose himself 
_ te danger and then recover dawages for an injury which he might 
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have avoided by the use of reasonable precaution,” Levenguth 
v. City of Bloomington, 71 1li, 238, 


¥ We hold ag o fact tiiat the defendant was not guilty 
| of the negligence charged causing the accident in question, but 
that it was caused by the negligence of the plaintiff and of her 
‘gssociates at the time of the accident, and the judgment of the 
trial court is reversed with a finding of facts, 
REVERSED WITH A PINDING OF FACTS, 


Holdom, P, J., and Dever, J,, concur. 
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40 - 25802 . FINDING OF FACTS. 


} We find as facts in this case that the accident 
1 described in plaintiff's declaration was not caused by the neg- 
 ligence of the defendant as charged by plaintiff, We further 
i find that said accident was caused by the negligent conduct of 
q the plaintiff, orcximately contributing te the accident in ques- 
thon, | 
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PAUL PATER, 

Hefengjeant in Error, 
ERROR YO SUPFERION COURT 
va, 
OF COOK COUNTY. 


218 1.A. 64% 


STEPHEN SOLTES, 
Flaintif 


RR, JUSTICE MCSURELY DELIVERED THE CPINION OF THE COUFT. 


Plaintiff wae struck and injured by an automobile 
belonging to the defendant and upon trial had « judgeent for 
$3,756, which defendant seeks te have reversed, 

Plaintiff alleged general negligent operation of the 
automobile and that alsa it was driven at @ high rate ef speed. 
There was a third ceunt alleging tie wanton and ¢illful infliction 
of the injuries, 

This is the sane aceident which we nave described in 
the case of SLizabeth Pater v. Soltes, number 25602, opinion 
filed thie date, There is not much dispute as to the facts, The 
accident hanrpened nenr the intersection of 110th street, which 
rune east end west, and Yeglesten nvyenue, which runs north and 
south, in the city of Chicago. It was om the evening of Pebrue 
ery 25, 1917, about eight o'cleck, There are only one or twe 
houses near this intersection, and the strocts were derk exeept 
possibly for an are light at the corner. Gome ef the witnesses 
tem te think thin wes net lighted on thie evening. The plaine 
tiff with bie wife, Elizabeth yater, and a neighbor, Wencel 
Lehcla, was walking east on the sidewalk on the north vide of 


119th street; as they approached Fggleston evenue they etarted to 


_ eress te the south side of 119th street, There is some little 


al spute as to the exact point where they left the sidewalk, but 


eas), 
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the more convineing evidence places it about forty feet west of 
the west cross-welk of Yecleston avenue, As they stepped inte 

the street they were struck by an automebile of the defendant 
which was coming westward driven by Nichnael Gres, His testimeny, 
virtually uncontradicted, ia that he was driving west on the 

north side of the street at a apeed of not over eighteen er nine» 
teen miles on hour; that it was an dark night and he had all the 
lights eon hie automobile lighted - head, tail, and spotlight; that 
he saw no one on the corner of tggleeton avenue, but when he was 
about forty feet west of tie corner some pecple “popped up right 
in front of my light;" that he instantly threw on his brakes and 
attempted to turn his machine to the left, but the road was 

Slushy and wet and he skidded for about twenty feet before he came 
to a wtop, Plaintiff testified that he locked up and down 119th 
street and did not see or hear anything and then started across to 
@ house which was about the widdle cf the block, and had taken six 
or seven sters when something atrueck him, Jahela testified that 
he did not see any automobile on the atreet; that Pater wae talking 
to him constantly, and the first he knew ef the automobile was 
when it was “right ageainet him," 

There is discussion as te the liability of the de- 
fendant, Scltes, the owner of the automobile, for the conduct of 
the chauffeur, Wichael Gres, but in view of tne conclusion we 
heave reached we no not comment on this point. 

Although by the verdict the jury found defendant 


guilty ef the negligence charged, we are of the opinion that this 
is contrary to the weight of the evidence, ‘That defendant was not 


Yunning at a high and excessive rate of speed was establisned not 


only by the testimony of the chauffeur but by a bystander who wite 


x neseed the affair ond testified that the automobile was not apeed= 


ng but was going “about medium." . Considering the lonely 
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charseter of the street, wits virtually ne buildings at this point, 
it cannot in reasen be seid that the rate of speed of the automo- 
bile was excessive or dangerous. It is suggested that no hern 

wes blewn, ‘There was no one at tie eresawalk who might have 

been warned by a horn and the chauffeur had no reasonable ground 
te anticipate that the plaintiff, with the cthers, would creas at 
any other place. Whatever may be required at ® crosn-welk, it 


would be unreasonable in such # locality te require the ecnstant 


sounding of a horn to warn ai) persons in the bleck whe might have 


it in mind te cross the atreet. The evidence fails to show any 
negligence on the part of the def endant or hie chauffeur which 
caused the accadent. 

fe are of the opinion that the agcsident must be 

charged to the negligence of the plaintiff, it is unbelieuable 

that plwintiff looked westward and failed te hear or ses the ape 
preaching automobile with all its lights going, This is also true 
of the testimony in this reapect of the witness, ancla, We adopt 
as precisely in point the language in the opinion in Chicage, jeoria 
& St. L. Ky. Co. ve KR. Ke De¥reitas, 109 121, App. 164; 

“It is mogt probable that they did not leck. The 
testimeny cf a witness to that which is physicaily impossible 
must be rejoeted as sot in e¢cordance with the truth of the 
matter, even if net contradicted by the direct testimony of 
any cther witness. if a persen lecks, he is suppesed to leok 
for the purpese of seeing; and if the object is in plain sight, 
and he apparently lecks but dees not see it, it is menifeat he 
does not do what he aprears to do, The lmw will not telerate 
the abeurdity of allowing s person to testify thet he looked, 
but did net see the train, when the view was unobstructed, and 
whore, if he had preperly exercised hic sight, he must have 
geen it,* 

Thies is else qucted with approval in MB, ¢. Ry, FR, Oe. Vv. 

Gudahy, 119 111, App, 528, The only reasonable conclusion from the 
evidence, including all the circumstances, ia that plaintiff and 


his companions failed to lock for any veliicle and heedlessly 


stepped inte the sotreet in front of the autemcbile, iUnder euch 
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circumstances it has been held that there can be no recovery, 


Roberts v. Ciiesgs City Ry. Uo., 262 tll, 228; warren v, Chicege 
Gity Ry. Co., 209 Ill, App, 15; NeCousland v. Chicage City Ry. &e.. 
198 11), App. 200; Hatzenbuehler v. I)1, Central Kh. nN, Se., 206 
tll, App. 114, 
®"Although it is true that the question of contribue 
tory negligence is crdinarily a question for the jury, yet shen 
there ie ne conflict in the evidenee and the court can clearly 
see that the injury was the result of the negligence ef the party 
injured, it shceuld not hesitate to instruet the jury to return 
a verdict for the defendant,” beidier v. Branshaw, 200 111, 426, 
“A party Las no vight to knowingly expose himself to 


dtinger and then recover damages for an injury which he might have 
avoided by the use of reasonable precaution,” leovenguth v. City 


of Bloomington, 71 ill, 236, 


Ye hold aes a faot that the defendant was not guilty ef 
the negligence charged causing the accident in question, but that 
it was caused by the negligence of the plaintiff at the time ef the 
accident, and the judgment ef the trial ceurt is reversed with a 
finding of facts, 

REVERSED VITH A FINDING OF Facts, 


Holdem, F. J,, and fever, J,,’ ecnour, 
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FINDING OF PACTS, 





" We find ae facte in this case tuat the accident 

J described in plaintiff's declaration was not caused by the 
 ~megligence of the defendant as charged by plaintiff. we further 
find that seid accident was caused by the negligent conduct of 
4 the plaintiff proximately sontributing te the accident in ques- 
thon, 
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APPEAL FROK MUNICIPAL COURT 
OF CHICAGO, 


2151.4. 647 


MM, PRESISING JUSTICR BeSURELY 
DELIVERED THE OFINIOE OF THE COURT. 


nefendant seeks by this appeal the reversal of a 
judgment against it for $439.41, 

Defendant deale in autesobiles and plaintiff left 
with it an automobile te be seld fer $1500, Such a sale was made 
and the defendant received the money but declined to turn over 
the entire amount te plaintiff, claiming that it had made repairs 
en the car, charging therefor $459.41, and dlaiming the right to 
deduct this from the $1500 received from the esle. 

Wieaintiff, bringing suit, was wet by an affidavit a 
of defense in whieh defendant adsitted that there was due plein~- 
tiff $1060.59, but claimed that it was entitled to retain the wa 
balance of the proceeds of the sale for the repairs aforesaid, 
The court thereupon entered judgaent agninst the defendant for 
the amount adsaittedly cue, $1060.59, and reserved *for future 
determination and adjudication the matter of the balance of the 
Plaintiff's denand claimed in said plaintiff's affidavit of 
Claim* and the matter of costs, It was aleo ordered that the 
court retain jurisdiction and the suit preceed as to the portion 
ef plaintiff's demand in dispute ag if the suit had been brought 
therefor, upen hearing upen the asount in dispute, the court 










i i 


_ found fer the plaintiff and ontered judgment accordingly. 
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The only peint presented by the defendant upen this 
appeal is that by ite affidavit of defense it tendered payment to 
plaintiff ef the sum of $1060.59 in payment and satisfaction of 
@ll claime plaintiff had against it, and that when judgment was 
entered for this omount and defendant paid thie sum into the 
clerk's office ond the judgment whe satisfied, this was an ace 
ceptance by the plaintiff of the tender under the condition that 
it should be in full payment and satisfaction, 

Under the statute and the rules of the Municipal 
court, the entry of such a judgment and peyment of the sum can 
not be considered as payment in full; by sec. 55, chap, 116, 
Practice Act, it is previded *that if the seffidavit of defense 
io te only a portion of the plaintiff's demand, the plaintiff 
shall be entibled to a judgment for the balance of his demand and 
the suit shall thereafter proceed as to the portion of the plain- 
tiff's demand in dispute as if the suit had been brought therefor,* 
Rule 19 ef the wunicipal court is substantially the same, Defendant 
eannet avoid the effect of the admission of a portion of the claim 
by tendering it as a payment in full, There was no dispute ag to 
$1060.59, and the statute authorized a judsment for this portion 
of the claim, ‘The words in the affidavit of defense purporting to 
tender this as a payment in full ore superfluous, In bekey, Re- 
Geiver, Vv. Provus, 181 Il], App, 564, the statute in question was 
construcd as permitting two judgments; while in Teague v. burns 
Lumber Co., 167 Ill, App. 225, it wee held, under similar ciroume 


stances, that the doctrine of accerd and satisfaction dees not obe 
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tain, and that “if a plaintiff sues upon a claim of which a part 
enly is disputed, the defendant is required involuntarily, through 
judgement and execution, to pay at once the part he sdmite te be 


due," and the suit shall thereafter proceed as te the portion in 
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dispute as if suit had been brought therefor, 





The Gases cited by defendant are not in point, while 
_ the decisions above referred to are aquarely againet defendant's 
’ Position in this court. The judguent was preper ond iv affirmed. 


\ 


AFPIREED, 


Heldom and Dever, JJ,, concur, 
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MARION HAUSER, * 
PIAaintaſe in Error, 







BRROK TO COUNTY COURT OF 
vs, 
LAWRENCK MeCARTHY, 

pefenaant in srro 
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COGK COUNTY, 


@18 1.4. 64% 


MR. PRESIDING JUSTICE MeSuURELY 
DELIVERED THE OFINION OF THE COURT, 


om september 6, 1319, an order for issuance of a 
capias ad satisfaciendum was entered, under which defendant was 
arrested; he subsequently filed his petition in the Ceunty court 
—— te be released and after hearing was discharged, Plain- 
tiff questions the correctness of tuis judgment, The defendant 
has not appeared in this court. 

On July 16, 1919, plaintiff recovered a judgment 
againat defendant fer $125 in the Superior court of Cock County, 
The declaration contained two counts, the first charging an as- 
sauit, the second false arrest, Defendant was pergenally served 
with summons and appeared and filed a plea of general issue only. 
The judgment against him was upon the verdict ef a jury, sSubse- 
quently he was arrested under the capias, Upon the hearing on 
defendant's petition asking to be released the only evidence was 
the files of the Superior court suit showing the declaration; the 
‘plea of not guilty; the verdict of the jury finding defendant 
guilty and assessing plaintiff's damages at $125; the order over- 
ruling a motion for new trial; the judgement order for the issuance 


of the capias, and the return showing the arrest, ‘The trial court 






seemed to have been of the opinion the burden of proof that malice 
was of the gist of the original action was upen plaintiff, and 
upen the evidence adduced found that malice was not of the gist 
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ef the action, 


In auch @ preceeding the rule is that the question 


whether malice iv of the gist ef an action must be detersined 


from the face ef the reeerd «here the recerd affords tie waeane of 
such determination, wand if it thus appears frem the pleadings that 
malice was of the gist ef the entire action, the doctrine of res 


dudicata would apply; if there are several counts and malice is of 


the gist cf come but not of others, ‘he question under which count 


the verdict was rendered may be determined by further evidence anda 
petitioner fer discharge is net estopped by the judgment from show- 
ing that the verdict and judgment were based upon a ecunt where 
malice wns not cf the gist ef the setion; out tke wurden of show- 


ing thie is upon the petitioner, ernb Ve BAR, 199 111, 254; 


in re I. L. Hinson, 162 111, App, 12), 


Inspection of the declaration in the original suit 


shows that the first-count charged that defendant with feree and 


(@fms aoseulted plaintiff and violently seized and laid held of 


her and forcibly and violently reseved and pulled her from a cere 


tain street cnr, the plaintiff being a paasenger, and bruised her * 


** 
— 


arma and otherwise ill«treated her, sgainst the peace of the 
Fecple. In such a count malice is of the gist of the saetion, In 
Ee Hurphy, 109 131, 51; In re Wullin, 118 113, 351; heasterson v, 


Yurman, 69 111, App. 292, 
The second count charged at some Llengtn that defende 


ant maliciously intending te injure plaintiff's good nawe, etc,, 
caused her te be srrested witnout warrant and falsely and mali- 
ciously charged her with having selicited men and with having 
intercourse with men for money and falsely and seliciously arrested J 


end detained ber but afterwards released her and ashe wae not prosecu | 


This eount charged defendant with having acted maliciously 
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without probable esuse and with intent to injure the plaintire, 
Walice is cf the gist of the action averred in this count. 

It thhe appearing from the recerd thet malice was j 
of the gist of the action averred in beta counte of the declarn~- 
4— tion, it fellows, under the authorities above cited, that the 
helding of the trial court thet snlice wae not of the gist ef 
the erigingi action wma erronesus and the judgment of discharge 
wae improper, 

The judgment of the County ecurt will be reversed 
and the cause remanded te that court with direation te remand 
the defendant te the custody ef the sheriff. 

REVERSED AND RELANDND vITH pINTET ION, 


Heldom and pever, Js.,. concur. 
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HARTKEAN FURNITURE AND CARPET 
COMPARY, 2 corporation, 

Appellant, 
ve, 
; GF COOK COUNTY. 
CHICAGO CITY RAILWAY, COMPANY, 
and CALUMET AND SOUTH, CHICAGO 


) 
} APPPAL PROM CIRCUIT COURT 
i 

CITY RAILWAY CORPANY, ) 

} 


1918 1.4. 649 


UR, JUSTICE MOSURELY DELIVERED THE GEINION OF THY COURT. 


Plaintiff brought suit te recever from defendants 

moneys amounting to $2,541.36 paid by it under the provisions 
of the Workmen's Compensation Act of 1913 to one of its employes, 
Karl Friebel, who was injured by reason of the alleged negligence 
ef the defendants in operating one cf its street cars. ‘Upon trial 
by @ jury ® verdict was returned finding the defendants not guilty 
and judgment of nil capiat was entered against the plaintiff, whieh 
appeals therefrom. 

A truck belonging to the plaintiff was damaged in the 
accident in question and plaintiff claimed compensation therefor 
| from the defendants, who purchased peace by the payment of §450 
q 


to plaintiff, which executed a written release, pon the trial of 













the present case defendants, over objection, introduced this paper 
in evidence, claiming for it the effect of a relense of clains 

not only for damages to the truck but of every nature growing out 
ef the accident, including the claim in issue in the present suit. 
The trial court aleo refused te permit plaintiff to introduce evi- 
Gence exyplnining the circumstances of executing thie release and 

" @lse refused tc instruct the jury that it did not include the claim 
% of the plaintiff involved in this suit, This point is the princi- 
* burden of plaintiff's argument, and were this the only question 
us we would hold that the rulings of the trial ceurt in this 
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respect were reversible errors necessitating a new trial, Apply- 
ing the rule of construction established in thia State, the so- 
called purchase of peace should be read as not affecting the prese- 
ent olaim cf plaintiff, 
Although the verdict was improperly obtained, we are 
of the cpinion that the judgment that the plaintiff teke nothing 
. is correct and must be affimed fer the following reason: 
| The secident wherein Priebel was injured cceurred 
Nevember 13, 1915, at whieh time the Yorkmen's Compensation Act 
ef 1913 was in feoree, The details of the aecident are not im- 
portant in cur view of the case, Kriefly stated, the eteering 
| gear cf ene of plaintiff's trucks became disabled and Priebel with 
others wae assisting in guiding it while it moved under ite own 
power ever the street car tracks to «a place of safety, when one of 
defendants’ street cars ren inte it, The details are set forth in 
evel v. Chicago City Railway Company, 266 111, 76; & repetition 
is unnecessary, 
Wovember 12, 1915, th«: day before the Statute of 
Limitatione had expired, the praecipe in thia suit was filed in an 
action of trespese on the case. February 13, 1916, the declaration ~— 
was filed, It alleged that on the date of the accident Priebel 
was an employe of the plaintiff ane in the course of his ewployment — 
; @perating under the Workmen's Compensation Act, and that neither | 
seid employe nor the plaintiff had rejected the prevision of 
said Act; #lse thet defendants were engaged in carrying persons 








for hire and had not rejected the provision of said Act; that it 
wae the duty ef defendants in operating a certain street car to 


8¢ operate and control it as not te negligently injure Friedel, 
who was then rightfully on the public atreet; but that they 


esuly operated the cor so that with great force and violence 
vi Sd 
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it struck against the vehicle upon which Priebel was riding, 
whereby he was injured. 

This wee an attempt to state m cause of action 
under the first part of seetion 29 of the Workmen's Compensa- 
tion Act as follows; 


*Where an injury er death for which compensation 
is payable by the employer under thia act, was not proxi- 
mately caused by the negligence of the employer or his ene 
pleyes, and was caused under circumatances creating @ legal 
liability for damages in some person other than the employer 
te pay damages, such ether person having alse selected te be 
bound by this act, or being bound thereby under section 
three (3) of this act, then the right of the employe or 
personal representative te recover against such other per- 
gon shall be subrogated te his employer and such employer 
may bring legal preceedings against such other person to 
recover the damages sustained in an amount not exceeding 
the ageregate amount of compensation payable under this act, 
by reason of the injury or death ef such employe, **” 


At commen law plaintiff had ne such cause of action 
and it was only as given by seetion 29 and under the conditions 
therein nemed that it could have such o cause of action, One of 
the conditions as stated in the section is that the injury “was 
not proxisetely enused by the negligence of the employer or his 
employes," This manifestly senna just what it says, and the en- 

| ployer has no cause cf action except upon the condition named « 


his own freedom from causative negligence. We here repeat as in 














point what we eaid in the recent case of O'Brien Vv. Chicage City 


By. Se.. general number 26167, opinion filed becember 6, 1919; j 

*pefendants argue that for plaintiff te bring hime 9 

self within this eaving provision he should have alleged in { 
his declaration and proven all the conditions therein named, 


and that the declaration fails in this respect by omitting te 
allege that the injury ‘was not prexizately caused by the neg- 
ligence of the employer or his e=ployes,' Ae noted above, tie 
declaration does not allege the non-coneurrent negligence of — 
plaintiffte anployer, the City, or its employee, it hae been 
held definitely in this state that an my pm auing te recover ‘ 
must in his pleadings present ns the al —— necessary to ; 
shew a iiabili on the t of the party sued, in Yose Vv, 
en — 4 — * 266 mn. 519, the court specifie 
mally ‘ae to one of the conditions named in the second part 
of section 29 that it must be alleged in the declaration, the — 
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court eaying: ‘If the recevery had been sought under the seo- 
ond clause of said section it would have been necessary to have 
sag shat —— — Rp ge had clested net to be beund by 
@ act, fe e same effect are heynolds Vv. Chicago City Hy, 
gr 287 Ill, 124, and Beveridge v. i nois Fuel ze =oas Th. 
. Yhis rule is restated concisely Vv. St, paul Coal 
Go., 286 Ill, 64, where the court quoted with appreval from the 
ee case, supra: ‘A declaration whieh fails te state a 
ae eee exiatence is necessnry to entitie the plaintiff te 
recover does not state a cause of action, Walters v. City of 


ttawe, 240 t11, 259,.' In hart fdmr, V. Chicuage hye, Co. 
— handed down at the — TOTS, term of fie Supreme. 


Court, this rule was restated, the court saying: ‘In a statutary 


action like this, where the right i# conditional, the plaintiff 
must bring himself clearly within the prescribed requirements 
necessary te confer the right of action,’ And at the same term 
eof court, in Bishop, Adwr., v. Chicage Rys. Co., the same rule 
was applied. 

we do mot read the Gones case supra as holding that 
section 29 ie merely a condition te the @eployer's right to be 


eubregated, It may be this, but is elec clearly more, The sub- 


stance of the cpinion in the Genes case is that under the cone 
ditions stated in the second part cf section 29 an employe may 
maintain his cosmen law right ef agticn; and in that omae the 
pleadings had alieged al3 the siatutory conditions, including 
an allegation that the injuries were net proximately caused by 
the negligence of the employers cr their employes, which, as 
we have seen, is one of the conditions stated in the section,* 
The Supreme court reversed our judgment in this case and remanded 
4t to this court for further consideration, but in its opinion 
it docs not disagree with our holding that a declaration does not 
state a cause of action under section 29 of the Compensation Act, 
unless it alleges nen-negligence on the part of the employer; in- 
deed, the Supreme Court said in its opinion that “plaintiff's 
declaration presented a good cause of action at common law and not 
under the Workmen's Compeneation Act,* hile the plaintiff, 
O'Brien, whe received the injuries, might present in hie declars- 
tion e good cause of action at ecrmon law, that is not true of 
the plaintiff in the instant case, which has no such right of ace 
tion at common law, Our conclusion that the original declaration, 


by omitting te allege that the injury was not proximately enused 


‘by the plaintiff ewployer or his employes failed to state a cause 
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_ ggninst the plaintiff is proper it is affirmed. 


ef action,is also supported by Carlin v. Peerless Gas light Os., 


283 111, 142; Goldstein v. Shicage City Ry. Co., 286 111, 297; 


Hertray v. Chicago Rys, Gc., 200 111, 85; Priebel v. C.C, Ny, CO., 
260 111, 76; Gones v. Fisher, 286 111, 606, 





Suit te enforce a ecnuse ef setion te recover for ine 
jury to the person must be brought within twe years from the date 
ef the injury, regardlese of the form of the action, Handtoffski 
Vv. Chicago ©, 7. Co,, 274 111, 284, The accident happened November 
13, 1915, and the Statute of |.imitations hed long expired when 
Plaintiff filed a sufficient amended declaration, ‘This was on 
September 23, 1919, while the case was on trial and mere than five 
years and ten months after the injury, and more than three years 
and seven months after the erigineal declaration had been filled. An 
anended declaration was then filed averring fer the first time that 


the injuries to Friebel *were not proximately caused by the negli- 


genee of the plaintiff er any of ite employes and «*** were due solely 


to the carelessness and negligence cf the agente of defendants," 
Defendants thereupon filed a plea of the Statute of Limitetions te 
the amended declaration, Pinaintiff filed a general desurrer te 


this plea, wiioh was suetained, and defendants elected to stand 


; 


by their plea and have assigned cross-orrers in this court challeng- — 


ing the ruling of the trial ccurt in sustaining the demurrer, 

We hold for the reasons above indicated the action was 
barred by the Statute of Lisitations when the amended declaration 
was filed, whieh for the first time stated a cause of action, that 


the plea was good and the trial court should have overruled the 


demurrer, With this view of the case the errors upon the trial and 


the verdict are not important, and as the judguent of nil capiat 
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This is copy of opinion filed June 1, 1920, in 
cases genera] numbers 26195 to 26262 inclusive, 






MARGE TERM 2920. 


APPEAL FROM MOVICIPAL Coun? 
OF CHICAGO. 





2Z1381.A.642 


| PGR CURTAM. Im the shove case the City of 
Ghicago, appellee, has moved thet the judgment of the trial court 
‘pe affirmed for the reason thet the appellant has not filed the 

f ord in this case on or before the second day of the present 

? rm of this court, as required by the stetute. Section 100, chap= 
* 110, Practice Act, provides thet wider such cireumstances the 
Ap, Late Cowt may affirm the judgmext, and this is accordingly 
7 me, following the reasons set forth in City v. Saimitsky, 210 
m4 App. 159. 
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Plaintiff’ in sf 


BRROR TO 
Ve GUPRAIOR COURT, 
cook cOuNTyY. 
MORRIS & 7 
& Gorperati 


2181.A. 642 


MA» PRESIRERG JULTIC’S THOMSON delivered the 
epinion of the court. 


the plaintiff, Sarah brosman, breught this action 
to recever damages for injuries suffered by her oe @ reeult 
of veing knocked down and run over by an autemebile truck, 
owned by the defendant company and being operated by one of 
ite exuployess, The iswuce were submitted te a jury, resulte 
ing in s verdiat for the defendant ami judguent wae entered 
accordingly, to reverse which the ple. utaiff has sued out 
thie writ of error, 


in contending that the judgment should be reversed, 
the plaintiff first urges that the verdict ic not supsorted 
by the manifest weight ef the evidence, Yhers was a sharp 
@gonflict in the teotimony. The plaintiff, a woman of satere 
years, wae walking south on the wont side of Achiand avenue 
ain thé Uity of Chiango. Ae she neared the intersection at 
LSth street she saw the truck in question cwing north in 
Ashiend avenue, Ghe proceeded to aroas 15th sireet and the 
truck aude a turn frow Ashland avenue inte 15th atreet and 


erxtxruet. hey, infiieting the injuries somleined of, The plain 
tas teotified that ohe first sow the truck when it was three 
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er four hundred feet seuth of the intereeetion, that it wae 
being driven rapidly anc Was preceeding north in the roaduny 
between the southbound oar track and the weet curb; that ahe 

had preceeded § or G feet from the north ourb of L3th street 

and when the autemobile truck reached that etreet and hed gome te 
a point 6 or 6 fect away frou hor, it made « sharp turn towards 
ner, whereupon sxe attenpted to etep back and when ss¢ bead retrage 
ed one or two atepe, she wos struck; that the truck went a little 
bit past the center of the street before it rtarted te turn; 

that from the tise whe first eaw the truck, three or four hune 
dred feet away, until it atruck her, she obeerved its that the 
part of the truck that «truck her wae the “left side", Tha 
plsintif? was corroborated by several boy who were slaying 

ball, in & nehook yard on the soutiwest corner of the intere 
section in question, Theee witnesses were Louis Pox, ten er 
eleven yoate old at the tine ef the seourrence, Yilton Hirgeh, 
fifteen years old and Abe Plomsky the same age. She wae alsa 
eexroborated by Dinah Salaman, whe wan eleven yeare old at the 
time of the ocourrence, Their testimony wee generally to the 


| effect that the truck was proceeding north in Ashland svenue 
ate Tepid rate of speed om the weet side of the street and that 


it made o sharp turn to the weet into 15th street when the plaine 
tiff wae 6 or 10 feet south of the north ourh of 13th street ond 
that they heard no horn or other warning given, Come correborse 
ticn wae given to the defendont's theory of tha case hy one or 
mere of these witnesses, who say that the truck in making the 
turn went over near the north curb of 13th street. These wite 
necses tevtified that it wae the nerth frent wheel of the truck 
that ran over the plaintiff, They alee state that when the 


truck turned inte 3th etreet, the plaintiff eterted to run beck 
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te the sidewalk and that the truck stepped ae soon os it 
atruck her. 


Por the defendant, one Koehn, whose place of busle 
nees was neay the intersection, testified that the truck was 
coming north on the gant sice of Ashiand avenue, about eight 
miles an hour; that «a horn wae blowa age the truck turned into 
A3th atreet, at which time the plaintiff was well across too 
ward the south side of the «treet,@ about threo fourths of the 
way GOresé,« and had completely parred by the path of the 
truck, when she apparently becase confused and turned back, 
end when ehe wae about 7 feet from the perth curb she was etruck 
and run over by the left front wheel. “vidanee te the same 
effect was given by one Warlouski, a isaborer whe wae riding 
om & wagon going north im Ashland avenue apparentiy in the 
mOrthbound ear track, He teetifies that the truck peered 
by him when he wae about 100 feet south of Lath atreet and 
made @ turn from the eaet cide ef Ashland avenue inte 15th 
street rhend of the wagen cn which he wae riding, passing 
aorose t6 the north cure when the plaintiff wes about in the 
middle of thet atreet, and thet eke turned back to the nerth 
when the truck wae ebout § ox G feet from her, Ay alse toetified 
that the drive: ef the truck seundedc his horn enc that it was the 
eft front wheel of the truck that ran over the plaintiff, 
Kicharé Killeen, a newepaper esllecter, was walking along 13th 
street about 15 feet from the intersection at the tinue of the 
egourrence in question and he aleo teetified that he saw the 
truck coming over the oar tracks and heard the born sounded and 
that the vinimtiff hed poesed about 3 feet veyond the path of the 
truck, which was coming at « rete of atout five miles an hour 


«smd thet the plaintiff turned back and war etruck and ine cked down 
a it ven over by the left front wheel. The chauffeur whe was 
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operating the truck, Andrew Semon, teotified that he was 
@yiving north is Aghiand avenue on the east cide of the 
street and that ae he turned aerers fate 15th etreet, at 

& Fate of about five or six miies an hour, he #aw the pleine 
tiff Leaving the surb on tho north side of Lith stremt; that 
he sounded his herm und she lecked toward the track ond proe 
eeeded to eros» the street, and reached a point 8 or 6 or & 
feet beyond the path of the truck, vhereupon he imertased hina 
epeed elightly; that the plaintiff turned and ame back, going 
in a northwesterly direction, when the truck had reached a 
point about 3 feet from her; thet at the time he struck the 
plaintiff he wee going sbout six or eight milee an kour and 
wham he stepped the truck the plaintiff was lying about 2 
feot behind the Left front wieck which hed run over hey lage, 
At the time he teetified, this witness was not in the empley 
of the defendant, 


Certainly, on this record, we eould net say that 
the verdict was ageinet the manifert weight of the evidence, 
it ie peculiarly the province of a jury to settle such cone 
treverted questions of fast as are presented here, and we 
would not bewrranted in disturbing a verdict unless 1% cleare 
‘ay appeared te be wrong. 


The plaintiff contends that the court erred in the 
gAving of an instruction for the defendant in which the eourt 
told the jury that 4f they believed the plaintiff was "suddenly 
anc without eny negligence or fault on the part of the defende 
ant, placed in o peeition of danger, then in order to charge 
the defendant with the duty to avoid injuring the plaintiff, 
the plaintiff aust show by preponderance of the evidence that 
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the circumstances were such that the servant or servants 

of the defendant bad time and opportunity to become cone 
scious, by the exercise of erdinary cure, ef the facts give 
img rise to such duty and « reasonable opportunity to pertorm 
it.*, onc if they believed from the evidence that the oire 
@Gumstences did net charge the defendant with the duty thus 
defined, or that the defendamt did net have a reanonable 
opportunity to perform such duty, by the exercise of the 
degree of care required of the defenient in the instruction, 
theg they should find the defencant net guilty. ‘Thin ine 
struction correctly stated the law, as applied to the facts 
of thie case, A similar inetruction was appreved in pion 
Traction Go. Ve Browdy, 306 L1i, GlS, ond it wen entirely 
applimble tc the situation presented by the evidence which 
was such ae to wervant the jury in ceneluding that the pisine 
tiff, after being well beyond the path of the truck suddenly 
became gonfused and darted back inte its path when it had 
reached a point sc close to her an to makedt difficult if not 
impossible fer the driver ef the truck te avoid hitting her, 
Thet the truck was proceeding slowly at this time ie shown 
by the fact that i¢ wae a two ton truck with a load of somes 
thing over 3,500 pounds anc yet warn brought to a standetill 
within « foot or two beyond a point where the front wheel 
passed over the plaintiff's lege, 


The plaintiff further contends that the court 
erred in denying her sotion fer a new trial on the ground 
of newly diccevered evidence, In support of this motion she 
presented the affidavit of one OCrnetein, whe estates that he 
witneered the aceident, We have carefully examined the affie 
davit ond are clearly of the opinion thet £1 was not sufficient 
_ (te warrant the granting of a new trial, The facts recited are 
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entirely cumulative. <A now trial should not be granted to 
enable a purty to wake a somewhat stronger cave cn the eecond 
‘trial, by introducing evidena corroborative of that given 
on the firet. From the affidavit of Crnstein it did not 
appear that euch evidence ae he could give was 20 satcrial 
and conclusive that it would probably lead to « different ree 
sult on # new trial, There was no error in the court's rule 
ing to the effect that the affidevit was insufficient te 
support the motion. Phu Ve Comobell, 120 111. 102; Conlan 
Ws Heed, 172 f11. 135 Spovimger ve Sotultg, 205 Ili. 144, 


After the conclusion of the trial of this case 
afficavite by on aunt and a dé@ughter of the plaintiff and also 
& mon who seume to have been « friend and one who vee in the 
ohoe repair business but aleo apparentiy quite active in follow 
ing up daiage claims that might be the subject of law wuite, 
te the effect that they had eWeerved counsel] for the defendant 
conversing with certain of the jurors at periods when the court 
wae in recess during the course ‘of the trial,/ i chscmes sete 
the record that oli the jurors were brought in and exeuined 
by the court and all but one ef them were present when the 
affiente referred te were in court testifying in support of 
their affidevita, it wae admitted that the absent juror was 
a short wan of derk complexion, Ths affiduvite stated that 
the Juror with whom counsel for the defendant appeared on 
friendly terms, in and about the court room, was a young wan, 
veather tall then ehert and ef o blond cemplexion. They were 
aaked te phok out the juror from theve who were present but 
were unable to do so, It appears that counsel's law clerk 
was probably the individual whom affiante had in mind, it 

“gs ia frou statexents mate by two of the jurors, in anewer 
f a put by the court, and alee from the stateent aade 


; pt nh 
wl . * it 


oe? bedmary ad von hfveda Lalae wea A wht stati — 
beedes wit «> onae segaetdn tedwnaind « wlan We ining & os 
Woviy ted4 To OvEwtotoTTEs vehabivd yikowboeend’ wt — 
—— 9 
—D——— — — oo cH bee cr oak mr 
oon PmoteFELd « 6) aol lafong & tire YR aac) wanw/tbaiOD | | 
wisd #*#4000 od? oh Youth On daw exact «tah oul . 
ad sroap stain eve Yerobh Ye utd Paty Hohe ond oe a 
rig-£.90 yok Erk C8 Vefowins ww “WAbtehi bad” ‘teodans 
ook cx 88 ein -¥ spats, vet EE SOE — 


J hay — 
ones skid tO dmdud wate ‘10. sesentagen, ose —— — 
oats bam N⸗auat« ay Be 9 ——— v at Hoh son 































wwotior ae aviine tt bap — —* pte * a ha 
F seiiug was to toabdisn wilt od og be, dase tmdate | 
dnaban the 208 x98, Leumroy veveeody, boat yeas tase. soot edd, ot 
rev wore sont te vom ba ate Ae SN | 
swst wsongua 8% \lnhut wit. te pewod st. —ñ i 
— Reha me igen oso arora at he, Sale, pooper oe 
eld cinch SaverEg oa eds 1a one tod Lo how Sxe0 Soe J 

i Se. Peegque at WEAUT AP HOF frm ak eee, at bemstor anette | 
Raw nate tabeds Nde Soaks 2908 tae gam #2, aed veR TR Sheds 
toad Sotebs ad tenbsrta ett —E at ae ee 
40 RoxAeQEa semhneRad ade ooh Seamus ote: ao kw nowt me 
eh gaMe, 2 a wer SVR eed —2 ban at —R —RW 
ak ee rae es Bhat nocite 
in din! Ieeewey onww adie anadd mont xia oot foie sida õñ boue 
ieoite' wis’ 64 ,,——,—,—,—,D,—D—D—D—DD————————— 
yt omit ai thas ‘eatin seit Touma bad vat 
Geteone 02 aucun, ade Ye ee ot abe. —XRX 
Pid dieiedael bao odve Week bab Setvee 
















* ‘Wy Nie 7 a 


wo Joe 


by tir. Bloomingeton, ettorney forthe defendant, that at the 
close of the afternoon seasion on one of the days of the trial, 
ae ix. Bloomingston was leaving the court house, he accidently 
Gane neroes two jurors at the outer doors and that they walked 
along the strect together, separating when ir. Bloomings ten 
turned into the Wilding in which hie office in looted, at a 
point akout « bleck away from the eourt bouse, It apoecare 

from the testimony of beth Mr, Bloomingston and the jurors 

in question that an they walked slong thie distance no reference, 
either direct or indirect, wae made to the cane ut thet the only 
remarks that passed between them, bad tc de with the wather or 
Other kindred commonplace topics, 


it mood hardly be polnted out that during the souree 
of « jury trick covery poexitie effert should be made by counsel, 
te evoid ecntact with menubers of the gury, even ef the most 
eogual sort, We of course appreciate, that in spite of ali 
that say be done towerd that end, counsel engeged in the trial 
might be throwm in with one or more members of the jury in 
going te and from the court room, especially under such Grewded 
conditions as prevail in the County Sudlding in Chicage immtde F 
iately after ond before court eessions, and where such unavoide | 
able contacts aro experienced, every effort should be made to bring 
them to an end at the curliest porsitle soment, 


We heave carefully examined the affidavite and all the 
teetimony given before the court in regard te this watter and 
are entirely in scoord with the cpimion of the trial court to 
the effect that it hae not been shown that counsel indulged in 
any improper conduct. RBven if we apsume thet a greater degree 
of precaution on hie part might have resulted in avoiding his 


felling in with the two jurors on the oconsion referred to, the 
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Me d. MULVIMILL, \¢ 


vs. 
70H ©. DMAPFER, + 
pefek 


RRROR 790 
COMM COUNTY. 


“Fror 
. , “CIRCUIT COURY, 
} 


fin Prror. ) 


WR. PREGIRINS JUSTICE TAOMSON Aeliverea the 
Opinion of the court. 


This wes an action of debt on 4 decree reniered by 
the Chancery Court of Yarren County, “Lesiseippi, in favor 
of Bulvihill snd against Shaffer (the éefendent here), 5. 3. 
fughes, Herry K. gohnson, The Viekwburg Railroad fowr & 


Manufacturing Company end The Vicksburg (allway & Light Company. 


he ection was brought in the name of Mulvihill for the use 
of The Bullis Company, om the bawia of an alleged senignment 
of the decree by Bulvihill to The Bullies Company. The i ceuce 
iavelved were presented to the trial eourt without a jury, 
resulting in a finding and judgment fer the defendant Shatter, 
to reverse which the plaintiff hse eued out thie writ of error. 
In 1899, Mulvihill with certain of hie associates, 
entered into on agreement with the defendant Shaffer whereby 
Shaffer agreed to pay Mulvihill) on4 hie susociates one-fourth 
of the not profite arising from the promotion and acquisition 
of a atreet railway system in Vickaburg, Miseiseippi, in con- 
eigeration for which agreement Mulvihill ané his associates 
aesigned to Shaffer the franchise for a street railrosé which 
he; y has secured from the proper authorities of Viekeburg. — 
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Hughes, one of the defendants in the Miselseippi suit, beosme 
interested with Shaffer and they organised The Vieksburg eile 
road Power & Manufscturing Company and the frenohise referred 
to whe transferred te that company, together with the properties 
that had been sequired in sconneotion with the proposed street 
railway ayeter, 

im 1903 the Viekwburg Railroad Power & “anufact aring 
Company sonveyed ite franchise and its corporate assets to 
dohneon, another defendant in the Minalasippi wuit, the Latter 
agreeing to assume and pay any obligation that was owing to 
Mulvihill by either Shaffer, Hughes, or the Vickaburg Aailrond 
Power & Manafaoturing Company. On the same day Johnson conveyed 
ell the propertios he had gequired by this esle to the Vioke 
burg Reilway & Light Company, a corporation which ho hed orgene 
ised for the parpose ef taking title te and operating the 
properties. 

After the organigation of The Viekeburg Railway & Light 
Company , S. S. Bullie beenme interested in it and for some years 
WS the president of the company. it appears thet the company 
aia not succeed, for in 1905 Bullis obtained a judgment asgainet 
it for $16,000. tor interest on certain of its bonds which he 
nelé and in 1907 hie wife obtained a similar judgment for 
$50,259. During thee years a awsher of personal injury judge 
mente were rendered against the company and Bullie bought these 
in #0 se to prevent a Levy /oa execution on the eonpany's 
property. | 

After the obtaining of the judgments above referred 


js to, Bullis and bie wife filed « suit against the company in the 


of & oreditor's bill for a receiver, ana a receiver was 
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auly appointed and slsc o commissioner to ascertain and report 
the amount of the indebtedmess owing by The Viekwburg Railway 
* Light Company end what claings were ontitied to priority. in 
connection with this eult, it was ordered om Mareh 6, 1908, 
that the property of the company be sold to the highest bidder, 
for cash, subjest to the bonded indebtedness which was seoured — 
by « firat mortgage end it wae provided in thie order that this 
eale be mide for the purpose of poying the several judgnents of 
Bullia ond his wife and o]1 other jndgnents controlled by them. 
it was ordered that the sale teke place on May 4, 1908, 
Mulvin&2l hed filed his wuit in April, 1904, against 
Shaffer, Gughes, Johnsen and the two corporations referred to, 
basing his setion on the agreement of 1899 and slleging that 
it had never boon carried out. Om the trial of the dase the 
éecision wae for the defendants, but on appeal te the Supreme 
Court the decree was reversed and the onuse remanded for an 
seoounting as to the value of the interent of Mulvihill in the 
Viekeburg Railroad Power « Manufseturing Company at the time 
of the eale to Johneon, and for a persons) decree aa prayed for, 
egainat al) three individuals and the two corporations, for the 
velue of suoh interest, After the sem nd trial of thie cause, 
& deores wen duly entered in favor of Mulvihill and sgainet the — 
five defendants for the awn of 95500 on April #4, 1908. At the 
time of the filing of the bill of complaint in the Mulvihill 
ease in 1904, the complainant filed # lis pendeng notice in 
aecordance with the statutes of Misstesippi. ‘the notice » tated 
q thet Mulvihill claimed « lien on 411 the property of The Vicke- 
7 berg Ant lrond Yower * Menufsetaring Company. “he decree entered a 


nee Gn April 24, 1906, after providing that the ” * 
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complainant Mulvihill have and recever from Shaffer, dughes, 
dohneon, the Vicksburg Hailroad Power 4 Manufacturing Company 
ang She Vicksburg Kailway & Light Company the ew of $4300, 
referred to the Lig pandens actice covering all the property 
ami plant belonging te The Viekeburg Railrosé Power & Manuface 
turing Company ané The Viokeburg Kailwmy & Light Company, then 
in the hantis of the receiver, and then provided that the decree 
for the #014 eum of $659 "be made a prior lien on a11 of aatd 
property mentioned in eaid peniene notice and that this 
decree take precedence over all other judgments rendered since 
eid lis ponéeng notice was filed” snd it was further provided 
in the decree that the soupleinant Mulvihill might bid the 
amount of the decree, au @o much ensh, if he desired to do so, 
at the public gale of the property of the corporstions referred 
to Which nad been ordered to take place on Hay 4, 1993, by the 
aame court that entered the Mulvihill decree. 

Om the morning of Hay 4, 1998, the day which had been 
eet for the esle of the Vickeburg Railway & Light Company, 
Mulvihill met bullie and saked him whet he was going to do about * 
the Mulvihill decree. “here was some further conversation a 
between Kulvibill, bullie ond others the were present and fe llowe m 
ing thie Mulvihill was given cheeks for the amount of his decree : 















and he exeented the assignment of the decree on which thie J 
action st law is based. * 

the wale of the property of the Vicksburg Railway & 4 
Light Company took place on May 4, 1909. At that time the first 
mortgage indebtedness on the property amounted to $835,000. At : 


the sale Bullie offered $50,000 cash for the equity, for which 
‘mount the property was sold to him. On May 11, 1998, the f 
_ «~-Weoeiver made « report of the wale to the Kissiasippi court, in 
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_ Which he set out that Sullis and ais wife owned Judgments 

; against the sompany largely in excess of 950,000 and the 
reoeiver prayed that he be authorized to credit on those judg- 
mente so Much of said bid as might not be required te pay 
prior liens upon said property. 

The court by ite order authorized the receiver to 
deduct vertain anounts fron the bid of Bullis toe cover 
receivership expensee and provided that he credit the baiance 
upon the juignente of Bullia sand his wife. ‘This order duly 




















confirmed the eale of the property to Bullie and « deed cone 
veying the property to Dullis was duly exeouted and delivered 

to him ond the reeeiver wae duly discharged. 

vhe lain whieh Mulvihill acught te enferve in bring- 

ing the wait whieh resulted in the decree here aued om iavalved 
eriginally « one-fourth interest in the profits of The Vicksburg 
Rellroad, tower 4 Manufacturing Company. hen Shaffer and dughes | 
conveyed #11 the aswets of that company to Johnson they owed an 
@bligation to Mulvihill under their agreement with hin and as 
part consideration for the sale of the company to him, Johnson 
agreed to aseume and pay that obligation te Mulvihill. ‘hen 
Johnson then conveyed the sane property to the new eorporation, 
The Vioksburg Railway & Light Company, in the words of the 
Opinion of the Supreme Court of Micelasippi in the Mulvihill 
case, “it cane under a like obligation.” ‘hat being the el tua- 
tion, The Viekeburg Heilway & Light Company beoane the principal 
obligor on whatever claim Mulvihill had under his agreesent with 
Shaffer and the obligation of the latter became « secondary one. 
«A Brandt, Suretyship ® Guareaty, (2rd Ba.) wee. 47; Gonwel) v. 
J— Hecowen, 61 111, £05. The tems of the contract betwen Snaffer 
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and pay eny obligation owing by either Shaffer or dughes or 
The Viekeburg Neilrosd, Power & Manufacturing Company, to 
Wulvihill, cane te Malvihill's knowledge when the contract 
was made the eubjeet of proof in the Mulvihill case. This 
fact fe shown by the etipalation of facte appeariag in the 
record heve. Hulvihill then became charged with the knowledge 
of the faot thet Shaffer res no longer primarily liable under 
hig agreement but that bis obligation under hie agreement md 
been sevumed by another, dohngon, who had turned the property 
over to the new corporation, the Vicksburg Railesay & Light 
Company, which he hed organised for the purpowe of taking title 
to amd operating the property, and thet Shaffer's liability 
haé become « secondary one. 1 Brandt, Suretywhip & Gusranty, 
sec. 46; 24 Am. & Png. Pune. of Law, 721; Wiley v. Lomple, 85 
Thi. App. 69. Tho knowledge which was thnue binding on Mulvi- 
hill waz, of couree, Likewise binding upon his aseignee who 
took under the susigament, only such righte ag Mulvihill hed, 
the eontention of plaintiff that the decree entered ‘ 
by the Mississippi court in the Mulvihill esse xas based upon 
the fraud of Shaffer and hie sevoctates anf that Shaffer's n 
liability under thet decree, ie therefore one which eannet be 
secondary, is not tenable. The Supreme Court of Mlesiseipph, 
in ite opinion in the Mulvihill case, waid that the evidence 
in that cage lea to the conclusion that the esle to Jehneon / 
was a fraud upon the rights of Kulvihill. Asewaing that it was, 
1% does not follow that the decree ultimately entered in that 7 
ease was based upon fraud, Mulvihill's suit wae based solely Pr 
«spon the rights he claimed to have in the property in question 
sander hie original agreement with shaffer and the decree he 
-“eeeured was in enforcenent of those rights. It 1s none the 
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lesa so because it took the fern ef # personal deores agninet 
the several defendants instend of om award of a specific pore 
| tion of the corporation property or interest in the corporae- 
| tion, for whieh sulvihill prayed in his bAl1, which award had 
become inexpedient if not practically impossible, for reswons 
whieh the court pointed ont, bat which we noed not detail here. 
The reletionship between the parties being euch that | 
Johneos end The Vickeburg, Railway & Light Company were pri- 
marily liable on the obligution te Mulvihill and Shaffer oaaly 
secondarily liable, that relationship was in no way affoeted 
by the decree in the Mulvihill case bat continued to be the 
gene after the decree wae catered. 27 Am. Pug. Sno. of Law 
4236; Srotter v. Strong, 63 111. 272; Rew Xork Benk ote Company v. 
Kerz, 77 Ill. App. 83. 
fe are of the opinion that the éeeree sued upon was 
® lien upon the property of The Viekaburg Railway & Light 
Company. flsintiff hae ¢calleé our attention to oortain Miesia- 
eippi Stetutes providing for the enreliment of “Judgments and 
decrees, at law or in equity” under which it is provided that 
they ehall not be Iiens upen the preperty of the one @sinet 
whom the judgment or decree is entered until they are éuly 
enrolled in the manner provided by the statute. These statutes 
have reference to s geners) Lien applicable to a11 the property 
of the defeniant which is given te secure the judgment or decree N 
so fer a6 they may be eativfied from euch property os the defen- - 
dent may own. Guite apart from the statutes, s court of equity | 
has inherent power to declare and enforce specific liens sgainst 
b devignated pinces of property. 10 A. O. L. See. 199, p- 35; 
Aueata ¥. Kithoart, 145 Lown 549. Parthermere, the etatutes 
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| Of Misetesippi, in order to make the doctrine of lis penteny 
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available against innocent purchasere or incambrancers, eone 
tein provieions requiring the olerk of the Chancery Court to 
keep a book called « "lis pendeng record,” and when any person 
shall begin any suit te enforce a lien upon, right to or inter- 
est in, my real eatate, oxeept where the claim is fouaded upon 
& wecoréed inatrument or « judgment duly enrolled, such person 
ie required to file vith the Clerk of the Chancery Court a 
notice giving the nomes of the parties, the property involved 
ana 4 brief atatement of the interext sought to be enforced, 
and it ig made the duty of the Cherk to file or set forth euch 
notice in the lig pendens record. The lig pondeng notice filed 
by Mulvihill at the time he began his enft set forth that he 
®laimed a lien on the property of The Vicksburg Aeilroesd, over 
& Manufacturing Company. ‘the lien thus elaimed wae fully suse 
tained andi estabdlighed by the court. In ite opinion the Supreme 
Court said that Mulvihill had “san equitable right to the ownere | 
ship of one-fourth of the whele railroad, when completed and 
equipped, together with ite franchises, subject, however, to 6 
prior lien in favor of Simffer and dughes for the amount ade 
vanced in money or property to build and equip the road." tm 
the decree subsequently entered, the Chancery Court ordered 
that the decree “be made a prior lien on all eid property mene 
tioned in ssié lig pendens notice from the date of said lig 
Rengens notice and thet thie decree take precedence over all 
other jJudguente reféered since vaid lig pendeng notice was ctlea.” 
The lien thus established against the property in | 
question by the Mulvihill deoree, which property is show 
@learly to have hed on equity in exceus of the amount found due | 
| to conned by the decree, wae lost and the righte of the | 
det + Shaffer aw # surety, were thereby materislly prejudi 
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herve ig sbundant evidence in the record eetablishing the fact \ 
that, oo far ae the assigunent of the Malvihill deeree le cone 
eerneé at least, 3. 3. Bullis «nd the Bwllis Company suet be 
regerded s@ one ond the same, The sgaigoment iteelf shows 

plainly that it wae made to "8. 3, Rullia” and thet aubeoqnently 
the word "The" wau written over the initials "S. 3." and the 

word "Company" vas added, ‘That Sallis was the real ower of 

the decree, by the ascignnent, we have.no doubt from the evi~ 

dence. That the lien! of the decree was prior to sll the judge 
ments Bullie owned, is apparent frou hat we heve gala above. 

In view of the fact that the Sulvihill decres ves & prior liea 
ageinet the property in the henée of the receiver and that 

Bullies as owner of the decree by seeigneent, wee entitled te 

bid it ow so Much onsh at the sale of the property but shose 

te use the subordinate liens of the atherx judgmenta he owned 

in poyment of his bid ani teke 5 deed to the property which hed 

the effect of extinguishing the lien ef the Malvihill deeree, 

se it merged the owmership of the property snd the ornerahip 

ef the lien, the secondary Liability of Gheffer suet be held te 
have consed. pullis ned the lien in hie possesoion but chose 

not to enfores it but rather to extinguish it. By oo doing he 
released ghaffer, whose position was thet of s surety. The 
inherent equities of « suretyehip relation are euch that 1f 8 
creditor has property of the principsl in his possession os on 
edéitional security for the éebt, or has acquired « lies upon v1 
the property of the principel, the creditor 1» charged with 
the éuty of retaining euch seourity or eaintaining such lies, 


i he the interest of the surety, snd any relense or impairsent 
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of the property or lien relessed. ‘Ttearne on Suretyohip, 
Seo. 96, p. 187; 1 Brandt on Suretywhip ' Guareuaty (rd Na.) 
Pe 902, 916, 034; Helfullen v. Jinkle, 79 Wises, 142; Fous v. 
v. £4ty of Ghhonc, 34 11. 409; Eogerg v- Johoo) Irustoen, 
46 Ill. 428; vhareg v. Barbour, 49 I11, 8705 Badd, Adar. v. 
doxesz, 64 TLL. 616; Pammey v- Sandon. 86 Ill. 78. 
"there were further defenses interposed by Sheffer 
in his plees, which in our opinion are made ont by the record, 
establishing that the Mulvilhill decree wa reles@ed ond aatia- 
fied by Bullie by reason of transactiona other than those we 
have referred to but ve do not deem it necessary te dloones 
them here. 
For the reasona already given the judgnent of the 
Cirealt Court ie affirmed, 
. APPIRWED. 


TAYLOR, J., snd O'CONNOR, J., consur. 
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WR, PRESELOING JUPTIC’ TROMACH delivered the 
epinion of the court. 


The plaintiff’ Somke teek Junguens ty confeasion 
against the defendant for the Oecenber installment of the 
font of an apartment, under the previsions ef a written lease 
between the parties and wuvaoquently the defendant was given 
deave to defend, the judgment te stand ae eecurity, An 
efficavit of meri te was then filed end the igeues vere cube 
mitted to a jury resulting in a verdict for tie defendant. 
The court thereupon entered judgment for the defendant, te 
reverse which the plaintiff proseoutes this appeni. 


The defendant claimed that the plaintiff represented 
‘that the apartment had been recently deaned and woe in first 
lass sondition but that shortly affer he and his family moved 
in, it became apparent that it wae infested with vermin to an 
intolerable degree; that he had several talks with the plaine 
| CAPE akout the conditions and thet the latter agreed orally 
to release the defeuiant from oll obligation under the lease, 
. foliewing whieh he vacated the premises, The plaintiff denied 
tha he bad agreed to release the defemiant. He tentified d 
int told the defendant he would do all in his power to help — 
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him get ancther tenant, but under no circumetences would he 


release him from the lease, 


The court instructed the jury thet the burden of 
proof wae upon the plaintiff, ee iseue submitted to the 
jury wae raised by the affirmstive defense interposed by the 
defendant and on thet the burden of proef was upon hin. 


Reloune v. Gibbons, M87 IL). App. 146, 


We are further of the cpinion that the curt erred 
in denying plaintiff's metien fer a perenptory instruction 
whieh wae sade at the aloee of all the evidence, This should 
have been done in view of th: defendant's own testinony. He 
had testified thet when he somplained about the vermin, shortly 
after moving inte the apartwent, the plaéntiff agreed to rte 
lease him upon two weeks notices, This was early in Uctober, 
He alee testified that he and hie wife and children were sick 
during that gonth, and that several timer during the month 
the plaintiff oalled hile up ami urged him to seve but he ree 
plied he was undexy lease anc did not have to meve. He then 
testified that on Bovenmber 1, he called to see plaintiff at 
his place of business anc paid hie Novesber rent and at that 
time "X anked him if be wee going to relgave me," and the 
Plaintiff replied, "You cannot expect me te release you, you 
are under lease"; that he then said to plaintiff, "You told ae 
that you would release we on two weeks netics, I am now paye 
ing my rent for November and i will get out of there es soon 
ee my fomily's condition wili permit,” to which the plaintiff 
replied, *ef course it in going te be very hard to rent this 
property now, I did heve a tenant thet wented that property 
but you did not move out even though you were sick and i lest 
that tenant, but you should have no trouble whatsoever in renting 
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thie, beenuse flate are in great demand, and * # « if{*es 
rent it before the firet of the month I will refund te you 
whatever difference there aay be between the tine that party 
mover in and the SOth ef Movember, * 


if it is awoumed that plaintiff aid Oraliy agree to 
@ancel the lessee and release the defendant in October, as the 
defendant oleins (plaintiff denies it) such agreement renained 
executery aud therefore gould not have the effect of cancelling 
tht Lease or altering ite terms, Leuvitt v. Stern, 269 111, S86; 
Pelouse v. Siubons, 157 111. App. 186, it is clear from the dee 
fendant's own testimony, as we have quoted it, that there was no 
later agreement on plaintiff » part to release him, ho reaver, 
in hie affidevit of merits, the defendant dees not base his 
right to vacate the prenieves on « claim that the premises were 
‘untenantable and that theiy condition wae euch ae te juetify such 
action on hin part (which seams to be the ineue whieh the trial 
Court submitted to the jury) but he bes@e it on a claim that 
Plaintiff agreed that if defendont would pay the Kovember rent 
and move Gut before the 30th, he would ganeel the lense and rae 
func any portion of the rent he might get from a new tenant for 
any pert of the memth, Defendant was therefore Limited to time 
Gefense, The plaintiff denied making any such agreenent and 
defendant's own testimwny shows the ngreeuent was not entered 
into ae set forth in the affidavit of merits, the oontrary, 
Plaintiff suid he would net release the defendant but if the 
Latter moved out he would do all he could te find ® new tenant. 


4% appears from the record that the Plaintiff leased 
the preuises in question to « new tenant is December, tut did 
not receive any rent for that months 
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Inagauch an plaintif? interposed e motion fer an 
inetrusted verdict, we are of the opinion thet Judgment for the 
plaintiff should be entered here and the couse should not be 
remanded for further proesedings in the triel court. Acom We 

luubion Net. ine ¢ Thi, App. Ot. , Firat Dintrict, case 
He, 24827, opinion filed April 22, 1920, 









Yor the reasons steted the judguent of the Suni gipal 
wmurt is reverved and judgaent for the plaintiff will be entered © 
herve for the sum of $606 with interest at five per cont from 
December 5, 1018, the date on which judgment wee entered by 
senfession, 


IGSGMENT REVEHGSD AND JUDOMENY WAR. 


TAXYLCR, J. AND Ch CGMION, 3, comcun 
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PRINIOIPAL GOURT, 
OF CHICAGO. 


918 1.A- 642 


BRUWARD HIWSS LUKAS 
* — sath, 


Ma. PRYGIDING JUSTIGY THCMRON delivered the 
Gpingon of the courts 


By this appeal, the defundent Bawerd Hines labor 
Cony Bevks So reverse w judgaent for $194.59, revevered by 
the plaintif?s, being the difference between the contrmut 
pries of o oar of Lumber whieh the plaintiff @ladme it 
ordered anc tho defendant failed to deliver, ana the market 
price whtuk pladwtiff wee required to pay in buying the 
lumber ic question eleewhere, 


Under dete of June 22, 1016, pleintify placed an 
order for five cure of lumber with defencent. This order 
weed, "2. Ge b Chicage rate of freight* mad directed that 
the oare be shipped “na ordered*®, At the top of the arder 
eppenved the woerie and Tigures, “Order Ro, $34", There ie 
mo dispute shout thr fast that this order wae received and 
accepted, resulting in & contraet between the parties, Under 


date of Jaly V, LOG, plaintiff went another order to defendant 


fer one car of the sone kind ef lumber which mse designated as 
_ Renter tas $54", ond read "ft, o. Be lubugue, lowa* and aar oot⸗ 
A—— @Curscivee via quickest reute 
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at Dubucas, towas” thie oar was shipped ae directed, in due 
acuree of businese. 


Plaintiff wrote defendant a letter dated June @1, 
1916, which accompanies the order for five oars, shove ree 
ferred tc, in which shipping inetructicns were given for twa 
of the ours ond they were shipped accordingly. Under date 
of August 24, sfter these two cars and the Dulugue car had 
been shipped, defcndant wrote plaintiff waying that according 
te dts recerde “there are twe eare etii1 unehipped on your 
order No, 632," and they requested shipping instructions on 
thore care so as te alean the order up. Reecipt of this 
Letter wes acknowledged by plointiff under date of August 29, 
dn which pleintiff sada ehipping instrauticons would be given 
as requrnted at the earliest pounisle date. By letter dated 
September 85, referring t¢ *erder 36.988", plaintif?’ gave defends 
ant enipping imetructions for anetuer sar. This letter was ante 
wered by the defendant under date of Septeanber 26, defendant calle 
dmg. plaintif‘'s attention te the fact thet “there io another car 
a£il2 due under this order, fer which we would be plesped t© have 
your shipping instructions ae early ae possibile.” On November 
§, plaistif: wrete defendant, giving chipping instructions for 
*the top remeining sare om our order Se, 642,° efendant replied 
the follewing day saylmg that accoraing to ite reserde the order 
referred to thad) been completed wits the easeption of one aux 
@m which plaintiff had given shipsing instructions by ite letter 
of Gstebder 16, (which we do net find in the record) whieh wuld 
be shipped as por iustructions as secon sae pessible, thie complete 
ing the order, Thie car wae duly shipped and under date of 


. 3 Hovember 29, plaintiff requested shipment of the remaining car 


” the order of Mo, 552. 
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Then followed consid: rable correspondence between 
the parties, defendant claiming that plaintiff's order Be, 
632 bad been entirely filled, the Dubuque oar being one of 
the five shipped under that order, and tho plaintiff claiming 
that the Oubuque cor wea furndehed under an entirely separate 
order and had mothing te do with order No. 632 and that another 
Gar should be furnished wy defendant ander that order. 


Thue the main question presented by thie appeal ies 
whether the our of Lumber shipped te Dubuque by the defendant 
pursuant to plaintiff's erder fo, 554 say ve applied in fule 
fillment of ite comtrect te ehip five sore under slaintirs's 
order Ho. G33, We are of the opinion that it way mot be, ALL 
shipping instructions furnished to defendemt by plaintiff, an 
they appear in the reoord, are in the form of letters on rae 
gular wuciness letter heads and withwut ony serial numbers, 

The orders He, 632 and 664 not only contain theese serial nume 
vere but are made out on regular order fom, partly printed 

anG partly typewritten, end contain a nusber ef phrases and 
gireetions that indieste clearly that they are ordere, and in 

ne genue ehipping instructions, We canmot eee that the fact 
that the order fo. S32 econtaine the worde *Pleace ship to oure 
selves * * * ae ordered * * ®" furciahes any reason why d+ fondant 
should consider the subsequent erdex Bo, 654 ae o shipoing ine 
etruction oF order under erder Bo, 832 Githough the letter ealle 
for « car of the same type of lumber as the former, In the meane 
time defendent had received shipping inetructions on two ef the — 
Are gOVered by plaintiff's order No, B52, 


in an effort te chow that plaintiff's order Me, 834 
 ~Wee e ehipsing instruction for one of the care covered ly order 
«RO, 538, defendiont introduced the textimony ef one of ite sales 
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n: aon to the effagt thet early dn July one te Fault, tanager 
‘ Gf the plaiwtiff company, colled him wp und eked hho if 
1 Tubugque teck ihe game rate of freight as Chiaoge from dee 
# fendant’s northern mili anc be told him A¢ did. De Fault 
a 


testified that in thie converention he asked defendant?» 
salesman what the priee of « asx of mumber 5 white pine 
Wonrde, S.t.0. (the seme type of Lumber ae wae referred to 
am order Ne. £52) f.cebs Dubuque would be and he wa told it 
would be @18 per HK. fret and that be did not ask the onlege 
man if that type of lwaber for eshipecnt te bulmque took the 
seme rate ag Chidage. 


The fact that defewiant's cherks, ey salesuen may 
have micapprehended the offect of order No, 664 canpot enange 
| the cemtrnet righte ef the pinintiff. Shen tant order wae 
43 Pilied, the contrast e# te the Bubugue cay was ended, Bor to 
| he situation changed by defendant's lettore of suguet 24 and 
Rep teciher 4, in which defendant woe apparently including the 
Dubuque cer in the vhipsaents made under order Bo. GER, el though 
At peene strange thai the pledmtiff did oot make ite powition olear, 
Upon Koseipt of these letters, There are two other rather 
signifiennt letters im the rewrd referring to the Dubuque order. 
Ome is « letter from plseintiff to defendant under date of July 
19, reading in part, "Please do ant overlock our order Yeo. 6&4 
for car Ho. & White Pine Boards, shipment to Dubuque.” The 
other iv » letter from defendant to plaintiff under date of 
Degenber 23, replying to a letter defeniant had reasived from 
_ ~—- PAaintif’ wader cate of December 26, In the Letter of Deceuber 
ij q 26, plaintif’ had alleged that ite erder Ho, 654 wae a separate 
” @rder sna had been “so understoud when given te your Br. Malultye* 
J m the reply of Beovaber 28, defendont said, “Waile in conversa ( 
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net clear as to thie particular order, exsepting that he 

took the order, Whether it wae t¢ apply on the other order 

fer five care or not, he did mot snow, Sut that wee our 
waderstanding.“ While the proof in net entirely satisfactery, 

*@ are unable te say that the finding of the trial aurt on 

the iesuers presented, ie ageisnet the manifest weight of the 

video ow. 


Defendant contends that even if plaintiff bas a 
Fight to recover in thie seve, damages murt be esterned ae 
of the time the shipment wae due under the coatract anc that 
on plaintiff's theery thi«c was on Kevesber 8 when it called 
for tiw balance of ite ord-r So. 632, The record showe that 
the adjuctcent of the subjectemattior ef thin sult wae dice 
guessed by the parties throughout the months ef Sevembar and ; 
December, by frequent correspondence, defendant eaying ap late | 
oe December 88, in ite letter abewe referred to, “We are willing | 
te do whatever ic right in this matter ond wold Like to hawe J 
YOu cell me up, “pon Feceifst ef thie, so thet we say come to 
some cencglusion,* Under date ef January &, 1917 plain 
tiff wrote defendant that they bad been compelled te purchase " 
& car of lumber from another concern ot an advance of 4,00 
 @ver the contract price. It war stipulated thet the market 
pres wan 916 on Janunzy 22, In view of the fact thet the dee 
!  fenéant ae late as the Lest of Deconber, by die conduct ine 
a Gionted to plaintiff’ that At might either deliver the cor or ade 
duet the matter to plaintiff's satisfaction, it eonnet sow cone 
te that under plaintiff's quty te miniaize ite Loos it whould 
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tiff's order No, 632 had all boon whipvid. 


We Cind no error ic the geaord avd therefore 
the judguent ef the Keniaipal Sourt to affirmed, 
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MARTHA SCHULTZ, 






Ve CH GOUT * 


OOOR COUNTY, 
WILLIAH BARTHOLY, 


Appellant, 


9161.A. 64d 


MR. PHEGLIDING JUSTICES THORBOR delivered the 
opinicn of the curt. 


By thie appeal the defendant Bartholf seeks to 
reverse a judgment in the wum of $260 recovered in the trial 
court by the plaintiff, 


All counts of the declaration were disuissed execpt 
the firete In thet count the pleintiff alleged that eho, with 
@ wouan naued Benudette, leased certain prewises from the dete 
fencent in whieh they eonducted a wooming house; that shu dite 
solved her partnership with dre. Beaudette and advised ihe dg 
fendant to that effect and told him that thereafter she end 
re, Benudette would each pay their own ehere of the rent, that 
the rent for June 1912 being pnet due and unpaid, the defendant 
began suit againet both ef the tenants and caused summons to 
be ienued which was duly served on the plaintiff herein; that 
judgeent wae entered by default againet beth of the tenants. 
Plaintiff further alleged thet o few days later she entered 
into on agreement with the defendant, through Nichol Brethera, 
Nie agents, by the terme of which she was to pay the defendant 






G Oneehalf cf the Judguent he had recovered against her and Ure, 
that the defendant received $162.50 in full sative 
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faction for the reat of the oneehalf of the premises which 

the plaintiff wae then occupying and that &t woe agreed bee 
tween plaintiff and Sichol Brothers, on behalf of defendant, 
that in consideration of the payment aforesaid plaintiff would be 
released and discharged from the Judguent and that defendant 
would leok te lirs, Beaudette for the reminder of it, it is 
alleged further that defendant, disregarding his agrevsent and 
wickedly contriving to injure the plaintiff, caused am @xecue 
tion to be decued on the judgment for rent, and thet upon being 
served with tho execution she went to Hichol Brothers whe teld 
her to pay no attention to it and that it would not be neoonsary 
for her to file any echedule and that they would see that the 
execution was net enforosd against her property and they told 
her to wee the attorneys for the defendant hereim and inform 
them of the agreement that had been amde with her, thet she 
aedordingly saw Ur, Mechling, who represented the defendant 
herein in the rent case and that he informed her that in view of 
the arrangesents she had made wits the defendant it would not 

be necessary for her to file any eschedule anc that the exes 
ation would net be enforced as againet her, for the Judguent 

20 far as she was conoerned was paid and satiefied in fulle 
Pinintiff further alleged in thie count thet the follewing day 
ahe entered inte a new leave with the defendant for the one 

half of the premises she wae then ocoupying. She further ale 
--Legee that the defendant, with the intent to deeeive and dee 
fraud her, caused her to waive the filing of a schedule and 

then fraudulently end deonitfully caused 2 levy to be made 

upon hey presises, vy virtue of which all her persunal property 
 @neisting of furniture and wearing apparel was seized ty the 

| bailiff of the Humicipal Court ond she alleges that had it not 
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been for the agreement and promise of the defendant, upon 
which she had relied, she would have filed a nehedule. 


Plaintif? further alleges that she protested beth to 
Hickol Brothers and te Sechling and that they #etated that the 
Levy on her property had been o mietake and that they would ree 
lease ber property to her ar soon as it sould be neparated from 
that of Mra. Benudette, wieee effects were sleo taken under the 
levy, and that in tue mean time plaintiff would not be expected 
to pay any rent for the portion of the premises on which she had 
signed a now lease, fhe further alleged that the preperty was 
not returned and it became necessary for her to purchise new 
wearing apparel and that several sonthes later the defendant 
gave her an ordvr for the return ef her property and offered 
{© s¢l) her the effects of tre, Beaudette, that had been taken 
om the levy, for $36; that she accepted that offer and paid 
him the woney but upon going to the wareheuse where the goods. 
had been kept, she found none of her own preperty and Little, 
if any, Of Ure. Beaudette's, It is alleged further that one 
then demanded of the defendant, her furniture and apparel and 
that he did not return the property to her and also that ahe 
sought te take peeseanion of the portion of the prendeece on 
whieh ahe had exeguted « new Leneo but she found that the 
defendant had rented the property te other temante whe had 
taken poesereion, 


In support of ner degleration, plaintiff testified 
thet she and Mre, Beaudette tock over the hotel and rooming 
house from one Lewie and secured a ton yoor leave from the dew 
fondant, covering the two buildings in questiong that they went 
inte posnession in April er May and that differences soon arose 


a. between tra, Bexudette end herself over the running of the 
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place, whereupon, in the latter part of Hay the plaintify 
went to see the defendant at “ie some and told him of her 
gigagreement with Kre. Beaudette aad that che wanted to take 
one helf of the building and conduct the preper kind of o 
reoming houre end that defendant epld that he wae willing 
that che do we; that she again eaw the defendant early in 
June and told his that ehe and Mre, Beaudette had dissolved 


their partnership and that the cpening whieh ha’ been made in the 


walle, 86 ew to join the two buildings, hed been cloeed wp and 
that che, the plaintiff’, was living in one of the buildings 
andive, Beandette in the othev, and that in theiy conversae 
tion whe tcld the defendant that she war willing te pay her 
part of the rent and that Ke said he only wanted tue pinintiff 
to pay her share, it appeare that the June rent not being 
paid, suit was brouget in the name of th defendant here, 
agninet the two tenante and judguent wae obteined againet 

beth of then en June 26, The plaintiff teetified that dee 
fendant told her that the only thing se ceuld do was to get 

a judgment against beth tonante and thus break the lease, wheres 
upon he would give the pleintif’ a sepmvate leave. The plains 
tAff tentified that she went to Hichol Brothers, the agente for 
the defendant, ond said thom her share of the June rent, aacunte 
ing te $102,560, This was on June 26 and that she then talked 
with them sbout the new lease on the wudlding in which she 

wee living and which she bed diecussed with the defendant, Thies 
Bey lease was duly executed under date ef June 27, The plaine 
tiff tentified that the defendant woe present at the effies of 
hie egente when she paid her shore of the June rent, it would 
appear from the plaintifi's tectimony that she reorived the 


Feeeipt for hor part of the June rent and « mew leases for five 
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yeurs, coverniog hex part ef the building, at the wane tine 
She teetified that at that tine she asked about her furniture 
and that defendant teld her he would velenet everything and 16 
would be @ll righte ‘She then tuwtifiek abent the 41) ferent : 
pleses ef furniture ahe bad in her part of the premigan whieh 
ehe wee then etenpyinge In thie aonnestion she refreshed ber 
yveeollesticn by moans of & nemerandum ox Liat of er Paes. 
whigh War a copy of om orhyinal List wre had mode up/atter her 
furniture wae elesed uniter levy, the oririnel having been Loote 
 Setendant’s ebjectien te her woe @f tiie nomeraniam fer that 
purpose wae Bot well taken enA the court 444 net eer Le overs 
uling 4%. She testified that the momerantum waa, to her — 
knowledge, » eevreet Uist of the artieles about whieh ahe was 
teotifzing oni that by Aooking af 1%, hax reselleetion wee reo 
froshed and she was able te state whet articles she bed at the — 
time of the levye 4 
the plaintit’ forther toetified that after she had 
pei hex shave of the June rent, she requested the beilict whe 
hed taken pessension of her fursiture ond promigse, pursuant te 
the aetion the Asedlerd had brought te reeevor the rent, te 
Felense her furniture wut the ballAt? anid be eonld atde ee 
and that she them hed smother talk with har den@leré, the defend 
nitty Whe COLA her not to werry that everything seold be «lk 
Fight and that he wenld toke onre of her furniture and he eupe 
peated thet ache ge down town ond wes hie lawyer, whieh oho 
«the Zurthey weethfied that te bailitt ted her to file 6 
| gehedule and that when whe urked the defendant abowt At he 
| hee 46 wan net Meeenenry, thot It would be GAL right for he 
yi Eery Oe Septwee 96 the plnkatdse Wat that of Mane 
Romndette and that “he would aot have given me e new Lease 
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@thervise’; that cho mnt te wee tire ean ind, attorney 
foxy the defendant, « few doya later snd be seemed her thet 
they would release bay furnitwre oe soem se they candid, that 
they bad te take here alone with Meroe Senwhett*s beeanee they 
were in partserahip on the leanne and that he would aee te it 
that ehe cot hare bask.» She further tewtified that by reason 
ef the renevel of the fursitere from her part of the prowmines 
ghe was unnhle te contions to Live there and wee obliged te ge 
to live with her mother for «8 whileg thet she pever sen her 
fusmitere again lat thet she attended the sale act bought in 
geome of the thinge that hed “bolowgod to wey” whieh, however, 
were is omeh bed eomidtion that they were werthhese emi oondd 
net bo needs «=«then the plaintiff’ vom ebidged to vawnte her 
preciaos beaeuse ef the removel of her Yolenginge on the Lewy, 
she left seme wearing ayparel in the closet and when ehe veturne — 
#@ to yet At, 4% wax not there, che tentdfied that whe oom ; 
plained te defendant that she wae unable to Mve in the presiges 
on whigh he had given hey the sew Jesse until whe eeeured the 
 tetern of her furaitere and thet he aewnred her whe would not 
hare 30 pay any rent under her now lecee until the furnitere _ 
wee returned, that ohe, therefore, paid ae rent under the new — 
lense fox duly or Avguat ant eubmecuontiy found that the promises 
hed bean leased te others in Anevet and that the new tenants hed 
the defentont, omer of the property in quenthon, 
| eet Tied thet he hed never told the pladotift thet it wae ume c. 
4 hegoeeery Yor her te file « echedules that he was not present — c 
| when tho §20%)90 wae padd, an plaintis® “testicied he wae ond 
————— com so 
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bailiff of the Municipal Court pursuant to the proceedings 

his agents had been obliged to institute by reason of the 
non-payment of the June rent. He denied certain conversations 
the plaintiff had testified she had with him to the effect she 
need not bother about her furniture being taken away, that 
everything would be all right and that he would release her 
property from the levy. He stated that he never made seny such 
agreement. Wichol testified that he was present in the office 
when plaintiff paid the £102.50 but he "did not think” defendant 
was there at that time; that nothing was said then about re- 
leasing the plaintiff from the balance of the judgment but that 
he told her they would do what they could to collect the balance 
from Mrs. Beaudetie; thet he never told the plaintiff she need 
not file a schedule nor that they would release her part of the 
property from the ‘levy without the b@lance being paid; that 
he referred her to his attorney, Mr. Mechling; that the plein- 
tiff did not tell him that she had talked with the defendant 
about being released upon her payment of the $102.50. 

At the time of the trial, Mechling, who represented 
the defendant here in the rent case, was absent in the service. 
It was sdmitted thet if present he would have testified that 
he had entire charge of the case of the defendant here against 
the two tenants and that in the prosecution of that suit against 
her he had caused execution to be issued and served upon the 
plaintiff here; that he never informed the plaintiff that it 
would not be necessary for her to file a sche@ule or that er 
ecution would not be enforced against her or that the ser 
of the execution as to her had been 6 mistake, or that 

judgment was paid and satisfied so far as she was cone. 
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that she had been released from further kiability under it; 

that he had caused a levy to be made on the execution by reason 
of the fact that the judgment had not been paid; that the plain- 
tiff did not thereafter come to him and protest about the levy 
and that he never told her that the levy on her property was a 
mistake or that they would restore her» property to her and that 
in the meantime she would not be expected to pay any rent for the 
property under the new lease. 

It is peculiarly the province of a jury to determine 
issues of fact on such conflicting evidence as is presented by 
this record. We are unable to agree with defendant's content- 
ion that the record presents nothing but the uncorroborated 
story of the plaintiff as opposed to the evidence of the defend- 
ant and two others in contradiction of her testimony. On the 
contrary, there are some uncontroverted faets whichtend rather 
strongly to corroborate the plaintiff's position. Chief of 
these is the fact, that on the very day or the day following 
the payment by the plaintiff of one-half of the amount due the 
defendant for the June rent, for which he had recovered a judgment 
against the plaintiff and Mrs. Beaudette, and at or about the time 
her furniture, together with thet of Mrs. Beaudette, was seized 
by the bailiff, the defendant gave the plaintiff a five year 
lease on the part of the premises she was then occupying follow- 
ing the dissolution of her partnership arrangement with Mrs. 
Beaudette. It would seem quite obvious that the defendant would 
not be giving the plaintiff a lease on the premises in which she 


was living and at the same time be seeking to levy upon and sell 
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aua ef her belemeinge, Which he knew were osmential to the 
eondvet of her reoming hevee in these promines and 1% would 
be ontively natural if her belorcinge had ean taken, tegether 
with theme of ree Semdette, on the Devy, that he would soeure 
her that her whare of the property would be releseed os soon as 
peveible vo that cho wight preeeod with her business ond be in 
@ poudties te fulfil) her nevensnte under the Leose, and per ' 
ay ia Wide ve, in view of the fact that she pada otwehal? of the — 
judgrent for the Jame rent, e do net doom 4¢ any the inee se 
because it ie tree thet ake wee alee Mable witer the judgosnt fo 
the other ene-hblf that was due. 
On the whole record, we eanast way that in finding — 

the omnes for the pleintif’ the jury returned @ verte’ whieh 
ie contrary te the mandfeut woight of the evidences peat 
| Other peinte were urged in eeppert of the defeni 
Gentontion thet the judpnent whould be veverned. oe 40 not 
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: onre nnd An Gur opinion they axe noi tenable. 
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MUNICIPAL COURT 
OF GHLGAGO. 


2181.4. 643 


BR. JUSTICON O'CONNOR delivered the opinion of 
the court, 


Plaintiff brought suit against defendant to resever 
back ealary which he claimed wae due hia at the rate of $50, 00 
per swnth frou February, 1912, te Cotober, 1915, beth inclusive, 
aggregating $2250.00, Ther: wae » finding and judgment in hie 
favor for the amount of “iv alaim te reverse which defendant 
prosecutes this appeal. 


Plaintiff's theory of the cane woe that on February 
1, 191G, st a especial neeting of the board of directors of 
defendant eoupany ne wae hy reowolution elected vicvepresident 
of the company for one year at a salary of $156.00 per month, 
Payable monthly; that he performed the duties of viceepresident 
until he severed hin connection with the company Coteber 31, 
1915; that for the firat two yeara, ending February 1, 1912, 
he me paid bie salary of $150.00 per month ani that thereafter 
and until Geteber, 1916, he drew but $100.00 per sonth and, 
therefore, he wat entitled to the $50,006 per month which he 
Claimed, On the other hand the defendant's penition was that 





mt an informal meeting of the of ficere whe were sleo four ef 
the five directors ef the company held in the latter part of 
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January, 1918, it wae ogreed that plaintiff and the other three 
efficers of defeniant company whe each hid theretofere drawn 
$150.60 per menth should thereafter be paid $106,600 per aonth, 


The record disclesen that for a number of years 

prior to 1910 plaintif’ had been president of defendant core 
porations that « special meeting of the board of directors wae 
held February 1, 1910, at whieh the follewing resolution, as 
showa in the ainute book of the corporation, was unenimously 
adopted: *ipen further motion duly made and seconded, John H, 
Jann wae unanimously elected fresident, Oyrue Shenk, ViceoPresie 
dent, Goorge L. Walker, Tronsurer and Williom J, Walker, Seeree 
tary of seid Jompany, each to hold hie effi es for one year from 
the date hereof and until their oueccensers were duly elected, 
and each to reevive a salary of $150,00 per month, payable mone 
thiy; and seid officere thereupon signified their acceptances 

of said offiers upon wanid terma.® it further appesre that each 
of the four officers naned in the resolution asewned their 
resyective offiaes and perfermed the duticr perteining thereto, 
and that each was paid for such services $160,060 per month until 
February 1, 19128; that a few days prior to Februery 1, 1912, at 
defendant's plaes of business, thors was held an informal meete 
ing at which were present John H, Jann, the President, plaintiff, 
the Vicee/resident, George L. Walker, Treasurer, and Wiliiam J. 
Walker, Seoretary, These four persone with another contetituted 
the board of directors of the company, At that time it was 
stated by the presicent and the treasurer in an infermal way 

that the Busdnese of the company wee such that it could not 
afford to pay $150.00 per month to each of the four persons 

there present, an they had theretefore been receiving, and that 
thereafter each should receive but $100,00 per month; that plaine 

er paid nothing at that time, There was no record made of 
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thie in the minute boek of the company, nor ware any record 

ef it preserved in any way. The evidence showe, however, 

thet thereafter each of the persone named wae paid but $100, 00 
per month, and although plaintiff teatified thet he did net 
draw $100.00 per month from the company but drew various 
amounts, he further teetified that the tetal drawn by hie 
aggregated $100.66 per month, and thie, of opuree, is terne 
out by the fact that his clisim in thie case le for $66,060 

per month from February, 1912, te October, 1916, both ine 
slusive. 


The queetion to be determined is whether plaintiff's 
@alary wae reduced February 1, 1012, to $100,060 per month, 
Defendant contends that the reeelution of February, 1910, was void © 
because the beard of directors, which consisted of five members, 
by & wingle resolution elected the premident, viceepresident, | 
treasurer aud ecoreimry and in the same resolution fixed the 
@alary ¢f ench; that four of the directors voting for the 
resclution at the sane tine fixed their salaries, and that the 


Salary Voted to an officer ie dilegal Af carried by hie vete or 
secured by hie influence, 


It may be comeeded that such ie the lew, but that 
in no way affects the salary voted to plaintiff fer the reason 


thet the resolution wae net carried by nie vote as there were ; 

four other direeters whe veted for it. Sumsten v. —ãA 
67 6, App. 599, nor dees it appear that the paerage of the ree 
solution wan brought about by hie influence, But plaintiff cone | 

tends that this point cannet be urged for the reason that it vas 


mot wet up in the affidavit of defense en file when the eave was 
b triedy that after all the evidence was in and while the autter 
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was under advisement by the court, an smended affidavit of 
defense wan filed which set up thie defense for the first 
time; that no leave of court wan ebteined, While there is 

no formal order in the record autherising the filing ef the 
amended affidavit, yet it ay vars that ehortly after the ence 
went to trial the defendant raised thie point and continued te 
insist en it throughout the trial, and the court stated that 
defendant wight have leave te file nn amended affidavit te set 
up thie defense, in these clrouseteness we think the point 
is properly tefore us, aa 


It seeme to be the position of plaintiff, and wae his 
position throughout the trial, that the resolution of February 
2, 1916, fixing his oslary at $150,006 per month, which was a 
gontract ef hiring, was not shown by the evidence te have been 
modified or clunged, Apparently thio argusent iz based on the 
sontention that there was ne formal meeting of the beard ef 
directors ef the company held, and mo minute mmde ef their 
veducing pluintiff's salary, and tat this was the only method 
by which such result could be accomplished, Wf think this 
position ie unsound, It is certainly not the law that the 
ealary ¢f » viceepresident of a company cannot be reduced in 
any manner except by forzal reeolution ef the board of directera, 
eopecinlly «here tho viaeepresident continues to perform his 
duties fer forty-five months thereafter and receives only the 
reduced ealary. The directors of a company may agree that 
eertain things be done and this will bind the corpereation even 
if no formal resolutions are paseed, Burke v. edar Bay Co., 116 

Wie, 137, While, of course, it would have been more formal if : 
"the directors had met a6 ® board and passed a resolution, yet. 
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it wae not necesvary. It waa sufficient to ehow thnt the 
decreare in salary was made in accordance with the mutual 
understanding of the direetors, This may be shown by any 
competent evidence whether preenrved in the form of minutes, 
or whether there were no sinutes at m11. It may be shown 
by that was waid and done at the informal meeting ae well as 


by the conduct of the parties afterwards, Sabot & Hichards Uo. 


Ve Zabot, 100 Me, 403; Crane Brom, Wig. Go. We Adume, 142 ili, 
126. In thie connection wo think it preper te admit the 


testimony of the witnenxes Beidler and Hyland ae well ae that 
ef plaintiff as to whether or mot plaintiff esaid or did anye 
thing that would indieate he had neo claim egainst the defende 


ant company. 


It wae alee competent for the sourt to vonelder, 
as bearing on the question of salery reduction in 1918, whether 
the president, wearetary and treasurer were maxing cleaime for 
back salary the sane se plaintiff, Any evidence tending to 
show that such claim: had been made and entered on the books 
of the corporation and afterwards withdrawn end auch eleime 
repudiated, should be admitted, We think that we have said 
enough to make it clear that any evidence that would tend 
to shew that plaintiff's salary had been reduced or had not 
been reduced shouid be oon nidered, without attempting to geo 
into further detail. Sone evidences ef thie character was 
excluded by the court, which we think was errer, 


The defendant insists that the judgment eheuld be 
reversed without remanding the cause for the reneon that there 
was en aceord and eatisfaction, Pinintiff on jovember 2,1915, 
wae paid $231.16 by check, sccompanied by » voucher, whi oh 


| ‘Youcher stated that the paynent war “in full of account to 
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Gate"; that thie voucher wee signed by plaintiff and that 

the evidence showed that about four months prior to that 

time plaintiff, in a conversation with the president, elaime 
@d that he was entitled to the $50,00 per month for which 

he sued, and that the president etated that he wae not ene 
titled to such salary; that thie showed there was a bona 

fide dispute as te the amount due plaintiff and, therefore, 
under the authorities this amounted to an ascord and satine 
faction, the law in thie State ie well settled that where 
there is a bona fide dispute ae to the amount due and a paye 
ment ie made uncer euch circumstances as amounte to a cone 
dition that it be reocdved in full of the demand, acceptance 
eof it will satisfy the demand although the crediter protests 
at the time that it is not all that is due him, or that he 
does not accept it in full payment, An acceptance in euch 
case is an acceptance of the condition notwithstanding any 
protest the creditor mny make to the contrary. Snow v. Griese 
heiuer, 220 Ili. 106; Ganton Union coal co. v. Zazlin & Orendorff 
GOr4 215 111. 2445 Qhexmeyer v. Uisconein Dairy Ferme .. 199 
Til. App. 568, Plaintiff testified that at the onversation 
he had with the president abeut four montha before he severed 
his connection with the company, he made a demand for back 
salary and the president replied that if the plaintiff ree 
eeived any back salary, he, the president, would also get 

his back salary of a eimilar amount, He further testified 
that at the time he received the check end signed the voucher 
nothing war waic about the check being payment in full of all 
@emands, On the other hand the secretary of the company testie 
fied to the effect that the check was tendered as payuent in 

a fa. in there cixcuastances we think the question whether 
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| | : 
the reagipt of this check amounted to an maecord and satize 

faction wee a question of fact. 
The judgment of the Municipal Court of Chi eago 
ie revereed and the cnure rewanded fer a new trial, { 
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APPEAL FROM 
CIRCUIT COURT, 
Cook CGUNTY. 


sete Rea a m1 8 TA. 643 


Appellant. 


MR. JUSTIOCS O'CONHOS delivered the opinion of 


the court. 


Nellie Carlin, as guardian of the Estate of 
Nathan Flax, a minor, brought suit ageinet the Belt Railway 
Company of Chicago, the Chicage and Yestern Indiana Reiiroad 
Company, and the Chicage, Rock Island & Pacific Railway Company 
te recover damages for personal injuries sustained by the minér. 
The suit was dismissed as to the Belt Railway and the Rock Island 
Railway Companies, leaving the Chicage and Western Indiana Company 
the sole defendant. There was a verdict and judgment in plaine 
tiff's favor, for $7560, te reverse which defendant prosecates 
this appeal. 


The record discloses that about one e'cleck in the 
afternoon of October 16th, 1915, plaintiff, Nathan Plax, a boy 
six years old was playing tag with two older boys on a milk ‘ 
Platform which was adjacent te defendant's tracks. One of the 
beys grabbed hold of him and the other hey attempted te put 
enuff in Nathan's nose, and in his endeavor to pull away plaine 





tiff fell off the platform onto ene of defendant's tracks and | 
oh at foot was crushed by o freight train which was backing _ 
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up. The -platfora from which ple.ntiff fell wae 260 or 300 

feet weet of Cottage Grove avenue and betwee Yard and 95th 
streets, Chicago, Uottage Grove avenue rune north and o®uth 

and is intereected at right angles by 93rd and 95th streets, Dee 
fendant's yailread track cross Cotinge Grove avenue in a northe 
weeterly and poutheasterly direction «bout where G4th etreet 
would be if it were opened up at that point. Lyons avenue, 

on which etreet plaintiff Lived, rune porallel te defendant's 


tracks and if about 150 feet worth of the mont northerly tracke 


the track upon which the acaldent cecurred, About 150 feet 
went of Cottage Grove avenue is an alley which extends from Lyone 
avenue scuth about 126 feet to defendant's tracks, This allay 
led te the milketand or platform which was built on posts and 
was about fifteen feet long and sight fect wide, and used fer 
the purpose of unloading milk from care into ailk wagens. tm 
the cide nearest the track the platform was sbout three feet * 
from the ground and cn the opp mite side about five feet. The i 
day in question wae plensant and sunny, FPlisaintiff, after have 
ing lunch, left hie home and walked south im the alley te 
defendant's right of way, then turned weet end climbed upon 
the platform from the south wide, We ond the other two boys, 
whem he did not know, played on the platform for about half 
on hour when in an attempt to pull awey from the other boys 
whe were trying to put snuff in his nese, plaintiff fell from 
the platform onte one of defendant's tracke and hie right foot 
was crushed, which necessitated the amputation of all of the 
toes of that foot, He wae weverely and permanently injured, 
but since ne complaint i« made of the amount of the verdict, 
At will be unnecessary to further comment on the nature of 
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Plaintiff's theory was that his injury wes brought 

about by the negligence or failure of the Faiirond company 
te fence ite right of way ae required by an ordinances of the 
Gity of Chicego paseed March 26th, 1800, which provided: 
“Syery person, firs, company or corporation owning, Leasing 
or operating a etema roilroad within the corporate iimito of 

City of Chicago, shall, within auch time ae may be pree 
seribved by the Mayor and the Commissioner of Public Yorks, 
conetruct, or cause to be constructed, on each wide of ita 
tracks, ond in such place with reference therete an the 
Mayor and Cowslaeioner of Public Werke shall appreve er direct, 
@#xeept where public streets ehall intersect or ereas the assum, 
substantial wails or feneer of such material, dewign, propere 
tion end height ae ebhall be determined ond approved by the 
Sayer and Commissioner of Pablic Yroks." Thie erdimance was 
repealed and substantially reeenacted in 1906. The only matere 
dal differenoes being that the City Seunell wae substituted for 
the Mayor and Commed vedLoner of Public Yreks, in the Revision 
of the Wundeipal Code of Chicago of 1911 the provision of this 
ordinanee is identiconl with that of the ordinance of 1905, 
Defendant contends that it wae error te admit in evidence the 
ordinances of 1890 and 1905 for the reason that they had beon 
repealed. This seme argument woo urged against these sane 
ordinances and overruled in the eave of Curran Vv. Chi cage and 


Mestern indiana B. Co... 215 111, App. 75 same case, 209 111, ua. 


But defendant contends that even if the ordinances were in fores 
there was no obligation upon it te fence ite trecke until it wee 
netified te do so ae previded in the ordinance, and that the 

proof faile to show such notice, Plaintiff coneeded that before 
defendant was obligated te fenoe ite tracks notice must be given 
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gape, (289 121, 111) which cpinien wee rendered after the 
briefs in this case wers filed, That opinion, however, was 
brought to cur attention by counsel on thr oral argusent, 
Plaintiff arguee that the evidence shows that the required 
notice was given defendent, In support of thie contention plaine 
tiff preduced « slerk of the Separtcent ef Public forks of the 
City of Ghiesge, where he bad been employed for over teentye 
one years. He tertified that during that time he had charge 
and custedy of the records and official sorreapondenee of the 
department; that he hed with him certain letter preve coplder 
whieh were part ef the records ef the Department of Public 
Works and which were kept in the ordinary course of basiners, 
Over defendant's objection, the following Letter press copies 
of letters were intreduged in evidense; 


- 


““areh 27, La0c, 
Sundry Railroads, 


Dear Sirsie 
His Kener, Hayor Cregier, requente that 
your companies submit plans fer fencing the lines 
of your tracks located within the limite ef the 
eity at an early « dute as possible, A prompt com 
pliance will eblige, 
Yours Wery traly, 


WH. Purdy, 
Sommiesioner of Public #orke, 
At the bot tom appears the following; “Above letter was ietiidesed 
te the follewing railroads:”. Then follows a list of twentye 
one railroads including the ¢. & % 1. H. He G., omc the name 


Benj. Thomas, ViceePresident and Gentl, Manager. 


"April 16, 18906. 


Benj. ww Bian Vale & Gene Mares 
& West. Imd. BR, HR, OO,, 
lear went 


in acoordanen with your request I enclose to 

/ Deets ecpies of the general specifications as to the. 
4g on of fonees, gates, eta, under the ordinance 
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Lately passed, and the permit to prooseed under 
game, whier is issued in connection therewith, 
These dequments are to be signed according to 
the foru preecribed in the same, and a copy rte 
tained by each party to the agreement. 
Yours truly, 
* 7 


Purdy, 
Commissioner of Public Werke," 


Sopy of speeificationss 


*oLTY OF SHICAGO, 
Departawont ef Publie verka, 
April 2, 1490, 


General Gpeeifiestions Relating te Yalle, Fences, Rte, 
for Pretecticn to Rallrond Mighteofewry, 
(Under Grdinanes passed by Council Nareh 25, 1890.) 


Railroad companies may, at their option, cone 
etruct walle ef etone or brick or picket fences of 
iron, oak or pine in mo care less then seven (7) 
feet high from the surface of the ground, If a 
picket fence be constructed of wood, the width of the 

ekete ehall not be lees then tee and sme«half (24) 

ehes ond the ae between the plekets eholl not 
exeeud four (4) inches, 

Qader certain lenal conditions the height of 

the fenee may be reduced or a svlid board fence 
may be adopted, or a fenee may be constructed ef 
woven wire or of *Mxpanded Metal,' or a single or 
double line of barbed wire may be etrung slong the 
top of such fence ~ tut no line of barbed wire shall 
come nearer than eix (6) feet from the wurface of 
the ground er the sidewalk, 

in every case whore lecel conditions shell, in 
the opinion ef the Kayor and Comminsioner of Public 
Worke, justify an omission ef » wall or fence, a 
plan or sketch warranting euch ominsion, vith reasons 
atated therefor, shall be subgitted to ond approved 
by the Mayer and Commissioner of Public Yorks. 

e*@e@ee*e &@ & # 

the railroad company, acting under thin permit, 
is required to proceed at once and continue to come 
plete the protections without delay. 

* 2 2 *® © @ @ 


V. He Purdy, 
Commissioner ef Public forks, 
Approved; 
De Witt C, Gregier, 
wayor.* 


Attached to these specifications was thr following: 


are directed to sonstruct a fence seven 
height, the character of which shall first 
be appreved by the Department ef Public Werks of the 
City of Chicuge inclosing your two main tracks now 


4 "fo the Chicage und Western Indiana Reilroad Company; 
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lmid in what ie known an Wallace street from the 
Seuth line ef veortyeninth Street te the north line 
of Rightyefiret Street * * ** with plat attached, 


Letter dated September 23, 1990, addressed to 
eeveral reilroade by initials, includi "Go. & 8, I*, a8 


follows: 


*Dear Sirie 

tn July 28th the City Council pansed the 
following order; ‘Ordered, that the Commissioner 
ef Public Yorke require ell companies or arporae 
tienes eperating lines of steam railroads within the 
boundaries of the City ef Chicago to furnish a state 
ment to what extent the erdinance reqently passed by 
this council allowing or requiring such companies to 
@nclose their rights ef way recpectively has been come 
plied with, what streete such companies er cerporne 
tiene eress, at which said etreete eo crossed gates 
have been erected, and street crossings eloced, by 
what right such crossings are closed and tarred from 
public traffic, and such ecmuilseioners shall report 
auch inforsation at the next regular ureting of this 
eouneil,' 

in aeoordence with the shove order, will 
you please impart te the departaent without delay 
all infermation in detail which it osalle for as 
regards your company and oblige, 

Youre very truly, 


Ww. He Purdy, 
Commi eniener of Public forks.” 
Letter dated January 8, 1891; 


"Benj. Thomas, Zeq., 
V.F. & Genk, Mgr. Chicago & Wiehe. Gon, 
Dear Sirje 
I s@neulted Mie Homer, the Sayer, youtere 
auy, in relation to the matter of fencing your tracks 
a certain pertien of Wallace Street, as per cur 
interview of yesterday morning. it appears that even 
if the width of the sidewalk on the wert side ef Fale 
lage Street be extablished at four feet, there will 
mot be sufficient apace for your fener, a publie drive+ 
way and e sidewalk, etill the Mayer and Commi csioner 
of Public Yorks have no te authorize the construce 
tion of a fenee which will render a driveway impossible, 
nor have we the right te release the Chicago & W.1. BeBe 
So. from their obligation to fence their tracks, if you 
@annot throw your tracks further east se as to provide 
| fer « fence without encroaching upon the driveway, I 
: Suggest that you present a brief atatament of the facts 
a in writing te the City Geuneli and ask for such relief 
as may be poewible, if you prefer to make such 6 statee 
ment tc me, i shell tranemit it te the council. 
Yours truly, 


¥. &, Purdy 
Comni s cioner or Public Worke.* 
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George Wincklery o witness fer plaintiff, testified 
that for twentyesix yeare ho had Lived near Cottage Grove 
avenue and defendant's railroad tracks; that when he moved 
there, there wae no fenes on the north side of the tracks, 
but that a few youre afterwords a barbed wire fence with 
wooden poste was erected; that the fenee was worn cut and 
decayed and that, at the time of the accident, only a few 
posts remained, wut mo wire, Aeuben ©, Hardy, who had been 
in business in thet neighberhood for thirty-one youre, tense 
tified thet about twenty-five years ago there waco a fence 
along the north side ef the raili¢ad tracks, John Winseh, 
for plaintiff, testified that he wae familiar with the vie 
einity in question anc withuthe milk platferm; thet about 
ten years ago there were eome rails cn the fenoe north of 
the railroad tracks betwercn “ottage Jrove avenue and the 
milk platform, There wse other testimony tending to show 
that there were still « few old posts but no wire rewaining, 
it appcern that Cottage Grove avenuc, Lyons avenue and Bvana 
avenue, in the vicinity in question, had been fer yeare cone 
siderably built up ond ecoupied for business and residenes 
purposes. 


We think this evidense, and there is mone te 

the contrary, was sufficient to warrant the finding of the 
jury that the defendant was notified te construct a fence on 
the nerth side of the reilroad right of way at the place 

in question; that it did ometruct and maintain « fence 
there for » number of years; that this fence was constructed 
shortly after the pasvage of the ordinance, but had wern out 
and decayed prior te the time of the accident, It will be 
noted that thereis considerably more evidence in this case 
than in the Gurxen case. A great many of the lettere there — 
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intredused were offered here, and in additien, we have in 

the instant case the letter of March S7th, 1890, and the 
plans and speci fications for the fonsing of roeiircade under 
the ordinangs together with the tentimeny of witnesece that 

a fence wae actanlly constructed, But defendant argues 

that the letters were improperly received in evidence, over 
ite objection, for the reaeon that there waa ne showing that 
they were addressed qmi mailed to or received by defendant. 
Thies sane point was made in the Curran case, but the Suprene 
eourt did not paws on it, holding that the letters theuselves 
were insufficient even if they bad been sent to defendant. 
But in the instant case, we think that fron the additional 
testineny here introduced, via: that defendont constructed « 
fenon, strongly tends to show that the letters were received 
amd acted upom, We think the letters were greperly reocived 
in evidence, They were public rewrds which the nature of the 
offtier required whould be preserved, HKecords kept by persone 
dn public offiee in which they are required, cither by statute 
Or the mature of the office, te write dewn whet ocours in the 
course of their public dutice are adwieerlble in evidenoe, 


Svanston Vv. Gunn, 0% U.%. 666; 1 Greenleaf on Mvidence, Seo. 496; 
White v. United States, 164 U,&6, 103; Wheeler vy. Sanitary District, 
B7C 121. 470, See al ee SRB. be Heke Go. Ve SERB: 209 Ii, 3405 


Rema Ve Ry Go, 206 111. App, 17, 


Defendant further argued that the verdict and judge 
ment are wreng for the reason that even if the ordinance was 
Violated, ouch, vielation wes not the proximate cause of the 
injuries sustained: that there was no ceugel relation betecen 
the vielation of the ordinance and the injuries and thet the 


injuries were the result of o subsequent independent act ef the 
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two boys whe were trying te put enuff in plaintiff's nose. 
It is dmpcesible te announce a definition of the phrase 
“proximate cause” that will apply te all caser, Of courte, 
general definitione of it con readily be given but oeet of 
these are confusing unlews the facte of the partimlar case 
are kept clearly in mind, it has been held that whether a 
railread company is» Linble fer the death or injury of « 
child who went upen defendant's tracka, not fenced as ree 
quired by law, ond whether if the fence bod beon constructed 


as required it would have prevented the child from getting 







upon the tracke, wan « quertion of fact to ve determined by 
the Jury. Heiting ve 2. A. te A Pe Bye fie GE 111, 406, one 
@aser there cited. im goneidering thie quemticn the court 
there said, (p.473); "Ho two cnses are preetsely alike, in 
eases invelving quite similer faete different courte have 
arrived at opposite conclusions, The question for our dte 
tersination is whether there war any evidence requiring 

the submission ef the question of proximate cause te the jury, 
and Af the facte are ouch that mon of ordinary judgment may 
arrive at difference conclusions ae to whether or aot » fence 
would have prevented the accident, them the conditien war such 
ae required the submiesion of the ease to the jury,” In the 


: / 
dnetant case the evidence shewe that plaintiff was a child of 


eix yours, welked south from hie heme to defendent's right ef 
wey, ond there being no fenes, he got upen the right of way 
and climbed on the platform frem the couth side which woe three 
feet high, while on the nerth side it wan eome five fet highs 
May it not rensonably be weadd thet upon theee fatte men of 


a Ordinary judgwent my orrive at different conclusions a» te 
: wnether, if the railrend had been fenved ae required, it would 


have prevented the accident? We think it may ond, 


$ - 
ag 


vee a ee oe 





oe 




























etmers of TRmlely wh Teas fag oe gabeet exew ome weed ond 

eoartdy odd Be modekctteh & commomen of whdboangak of #3 

sare KY .geeae dia oe yhawe Lite tole Means Saat ae 

2® Seem tes eovds of UElbeet moe HA —— 
Sane Iasesivioy wis te asec? eit genkey gabewtoee eae) eane 

& eatende tate died goed eat 4h olde wa YPMedd eutene 

a to qiwvtad a dgeeb aad wot ofdodd ak Yrequen bnOR tae 

OX oo DOS Din ,esbaet seandnstek geqe tore tw bibaD q 

Sornwrtente mood Rast onset ote BR eine tee! Yat hort ‘ 

WULICy MRI bisa odd Bdmnvong ovat vem 2 BoMRRDON He i 

d montanes eh of Gt teat te HORTeO Rp © Hew —D weld et 4 

en oe a ae ee ey | eat ot ! 

Priven ea? oo ddnoep adit gatvadtemop mi ‘obns ke 4 X ie 

ot ede YLetOoKE Pun weer wed Om omen 4 

b¥at agt9ee JasreRRAS adest tolimke etkup ged | ah 

“oh wo 10% modgaowp Ok? onehentonon’ wbtaoucs 0 Rewbews ; 

aakuiepet somedivo We nist OH tt ‘eotrenty 9 2 membt anes 4 

wl oe ef Onno. ateadaotg Re aedvarnp ods te a 

‘wate. tmeuiwl, Ytaritras 16 ame ede Moe wee aneet ene te a a 

sonst a gax io veddedy of em enohoutonan dgeeseTREs te eee J 

de we @ow meas BOS 28 ands ,saohiogg eg8 setawrene eves! Sten 

Ce ee 10 molapaaeion od? BOxAMDAN GA 

a bhiNO 0. hae ‘Teteatiece shes · lets tlie RMN 

Lo feiglt e'eemoasted of omed alt eort dawed hewdee- — 

ww To tigty ote noww dom ot aoonet on pated enacts er 

sords saw io Bele oh 3a stows okt nowt neuen * fet wt 2 

sgid fowk ovs? amos wow a8 enka arrvn nae 8 eune B Br J 

te aon age ‘qandt ogi sont — dns 

, * Ho Geel ow Berg Vow Xtkb te every. wer Poempoat | 

ae a sbewtapet ae Aopen snd bat beoution wild th , 


= oer 
* * ee | Ae Lies 
13 ae + eee a ee ae — RM oe hea 











ae 


¥ in ite failure te conetrust a fence one or the purposes 
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therefore, this quection was pxoperly one for the jury. 

We are further of the evinion thmt the act of the tue boys 

on the platform was not such as would relieve defendant 

from linbility. In Siegel & Sooper vs [rokm, 215 111, 689, 
liability wan predicated upon the faulty escnetruction of en 
elevator used in a department store, There plaintiff whe was 
in the elevator was thrown down by a fellow employe in a playe 
ful seuffle and injured, it was contended that the alleged 
faulty construction woe not the proximate enuse of the ine 
jury but wae the result ef the souffle with the other boys 

in the car, Faussing on this queection the court eaidd: *if, 
however, appellant was guilty of the negligence gaarg¢d in the 
G¢Gleration and without which the injury in question would 
not heave ecourred, thon it would make mo difference av te 

ite liabiiity that some act or egency of some other person 

er thing aloo contributed to bring avout the result for which 
demages are claimed, Bath or either of the contributing 
egencices were liable for injury ceeasioned by their neglie 
gence," See also & Ve Hilson, 217 ili. 
a7. 





it ie alee argued that plaintiff wae a trespasser, 
oni that the court should have given instructions tendered by 
defendent which sought to tell the Jury that if they found 
that plaintiff was a treapanser, cr if they found he wee « 
mere licenses, then no reaovery could be had. Plaintiff was 
wut eix years old and, we think, could be guilty of no neglie 
gence, But even if he were a treeposser, the rule would not 
apply here where defendant ie charged with the violation of an 
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by getting upon the railroad tracks, To hold under such 
circumstanees thet plaintiff wae a treepascer and, therefore, 
defendant mot liable, would be to hold that defendant could 
take advantage of its own wrong and would mulliify, in ea great 
measure, the ordimanee. Jeiting Ve Gelieled Bs jhe Gory 162 
ALi, App. 403; Curran ve. Weetern indienne, 213 iil. Appe Te 


Complaint is aleo made te the adminsion in evidence 
of sec, 2199 of the Municipal Code of Chicage on the greund 
that it wee not pleaded. The declaration did not set thin 
section out, but it made reference to it which we think, 
under the cireamstances, wan cafficient, It in alee said 
thet improper evidenws was admitted am to the speed at which — 
trains ran ever thy tracke at the place in question, An 
ordinanes was introduced which provided that trains gould 
met operate within the city at a greater rate of epeed than 
ten miles per hour wnlesos the right of way was fenced. 
Witnesses teatified that they had often seen trains running 
ae fast as trwentyefive and thirty miles per hour ever Gte 
fendant's tracks although at that time there wae no fence, 
This evidence wou offered on the theory that pleintiff had 
aceepted the benefit of the ordinance, but whether the ade . 
mission of thie was error, we think it wae not of such a 
nature as would warrant a revereal of the judgment, for the 
unoontradicted evidence wae that a fence was erected after 
the paseage of the ordinance, 


The judguent of the Clireuit court of Sook County 
is affirmed, 
AVI AUED, 


Tuas, F. J. and TAYLOR, J, CONOUA, 
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BRUNI CLPAL COURT 
OF GHicagg, 


2181.4. 643 


BR, SUSTICN Of CCHRGR delivered the opinion of 
the court. 


Plaintiff brought suit ageinet defendant to reoover 
$2026.41 whieh §t alained to have overpaid defendant fer rent. 
Sefendant filed a counterclaim for $600.60 rent fer two sonthe. 
There wae a finding ageinet plaintiff on its claim and a finding 
end judgment in faver of defendant for $600.06 te reverse which 
plaintiff’ prosewutes thie appeal, 


The record discloses thet plaintiff leased a store 
fron defendant for a period beginning May 1, 1917, and ending 
April 36, 1025. Upon the execution of the lense plaintiff 
entered into possession of the premises demieed and proceeded 
to carry om ite business, which was the aele of cigare, sigare 


—ettes, etc., and paid defendant 9300.00 por month for 17 months, 


when it vacated the premises, Plaintiff's vontention was that 
under the terme of the lease it wae omly required to pay eight 
per cent of the groes reoaeipte from the ealecs made by it which 
amounted to but $2075.59, and, therefore, it had overpaid dee 
fondant $5026.41, The only question fer our consiceration is 
the construction of a provicion of the leave which provided 
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that plisintiff should pay "ae rent for eaid premices, the sum 
of wight (8%) per cent on ite groos receipte at said premises, 
but shall pay and guarantees Three Hundred ($300) monthly on 
acgount and shall make settlement every three months.” Plain- 
tiff areuee thet this prevision of the lease means thet it was — 
required to pay defendant $300.00 per month and at the end of 
each thres months an scocounting should be had, and if the 
$300.09 exeweded eight per cent of the gross receipts, defen= 
dant should repaf thie excess, and if upon such accounting, 
@ight per cent of the gross reovipts wae more than the $390,090 
paid, plaintiff ehould pay suck additional sum to defendant. 


Defendant's sesition ie that « minimus of $300,00 
wae guaranteed te be paid as monthiy rent, ond ar eight per 
sent of plaintiffs grees eaies exeecied thie amount, such 
@xee0e8 aheuld be eo such ad‘itional rent, The recerd shows 
that this was slso plaintiff's construction of the lease, 
for it paid $307.09 per month for 17 months, slthough thie wae 
more than eight per cent of the groes receipts, And the 
proof offered shews that it wae net until Ooteber 28, 1918, 
which sas about the time the presises were yeaated, that 
plaintiff firet claimed 1% bad overpaid. as think the true 
meaning of the provisien quoted te thet plaintiff eae required 
te pay sight por cent of ite grouse receipts, tut in any event 
it wee required to pay a minimum of $300.00 per month. 
| The judgment of the Municipal Geurt of Chicago 
«te affireed. 

J _  AFPIRMED, 
| ‘THOMSON, P.J. ond TAYLOR, J. concur. 
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& corpo ration, 


BA, JUSTICN O*CUNNOR delivered the opinion of the 


Plaintiff brought eult againet defendant to recover 
on a burglary insurance poligy. There was a verdict ant Judge 
ment in his favor for $1412.18, to reverse which defendant pree 
seoutes thie appeal, 


The record Gis¢losen that plaintif?’ wae in the 
wholesale vutter and egy business at 2873 Milwaukes avenue, 
Ghicage; that he held «a burglary insuranse policy iseued by 
éefendent; that on the night of September Lith, or the early 
morming of September 14th, 1916, plaintiff's place ef business 
was broken inte and sixtyefive tubs of butter taken, Plaine 
tiff brought suit on the poliay to reoover this loss, The 
defense interposed wae that plaintiff was implicated in the 
Pemoval of the tube of butter. On Behalf of plaintiff, evidence 
wae intreduesd tending to show that om the morning of the Mth 

| Plaintiff discovered that the iron bare on the cutedde of the 
s windows in the mar end or alley side of the building were out, 
pried apart and the windows forced open; that the lock on the 
£00 box was out and the door forced open, that plelntiff at | 
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ones notified d«fendent and the latter sent out two men to 
leek inte the setter; thet the two investigator: representing 
defendant, went to pluintiffts place of business, investigated 
and revemeended that plaintiff's claim be paid, These investie 
gators testified for plaintiff but at tho time of the trial 
were not euployed ty defendat. They corroborated plaintiff 
ae to the appenrance of the building cn the morning after theo 
turglazy, ami toxtifdied further that they checked ever plaine 
tiff's beocks and alee the butter remaining im the ice tex to 
ageertain the numter of tubs lost; thet thay sleo in aceorde 
enee with iustrestions given them, inquired «round the neighe 
berhocd ac to the stemding and reputation of plaintiff, after 
waking this investigation they reonumended that the claim be 

-gadé, behalf of defendant, Nicholas Thicleen, whe wae a 
Hight watehern, testivied that he wee supleyed by » mumber of 
pesple in the vicinity, including plaintiff, te wetech during 
the migst time for which be reeeived from ene POFSOR #6 te 
pleying him $1.00 per wonth; that «om the sight of September 
13, be pestered up ami dows the alley in the rear of plaine 
tiff's wallding seven or eight ties aac sew nothing unusual; 
thet he did not notice anything wreng with the bare on the 
windows; that between two end three o'clock in the morning 
he pnesed in front of the building and saw plaintiff tegethor 
with a lady in the rear part of the stere ser the ise boxy 
that there wae a Light at thet tise near the ice box; that he did 
net know the name of the wousn whe woe with plaintiffs that 

? the witness epoke through the transom from the wetreet and asked 
thes whet they wore doing in the ectore,and that plaintiff told 
bin iu reply to mind his own business; that the witness thoree 


 Mpon left, thie wae the only testimony offered ty defendants 
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it appeare that thie night watchman had been working fer 
Plaintify and @ther people in the vieinity for eonetine, 
ami a day or two fellowing the lees eof the butter he wae 
éivoharged by plaintiff, 


George BH, Hickels, ene of the investigators, 

testified for plaintiff that after making on investigation 
of the promises end txavining the Kooks, he inquired in the 
neighborhood, aa he wan inetructed by ae fendont, to eseertain 
the standing of plaintif!; that aueng other persons whom the 
witnees interviewed wan the marter of plaintiff's Knsonte 
lodge and that in reply to an inquiry the master stated that 
he would trust plaintif’ with anything, ‘The other investigator, 
Bowman, tectified that in aaking a similer invertigation in 
the neighborhood, he inquired of the president ef the Firet 
National Bank and aleo officials of some other bank and that 
he wae informed by there pereons that they had known plaine 
tiff for ten or fifteen yeare and that he wae fair and ressone 
able in kis dealings with the banke, ‘This testimony wae ade 
mitted over defendant's objection. At the close ef plaintiff's 
ease defendant moved to exclude this tentinony, which action 
Was consented to by plaintiff and the evidence excluded. and 
-@t the clowe of ali the evidence the wurt, in inetructing the 
jury, told then expressly to disregard this tectimony, defonde 
ant contends that ite aduiscicn wae clearly erroneous, highly 
prejudicial and the effect ef it wae not removed ty striking it 
from the record and inetructing the jury te disregard it. on 
the other hand, plaimtif'» pesition wae that on the affidavit 

+f merits on file attacked the character ond reputation of 

4 Plaintiff, weh evidence was competent. in support ef this 
the ousee of Seema a Baxter (Tenn,) 

i exuane . sam» Yo Zarhex, 102 Ga, 720. 
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Mosley v. Yommont Fire ine. Go., 55 Vte 242; Lire Apens of 


Rhiiadelphia ve Jones, 40 0.¥. 44, are cited, In these 
@aces the ineurance companies were defending on subetantially 


the same ground that defendant here urges anc it was there 
held that evidence of character and reputation was edwissibic, 
But we are of the opinion that even under theee authorities, 
the tentinony objected to wav inadmissible, The witnes»ves 

Gig not testify ae t¢ th chmrecter and reputation of the 
Plaintiff but to whet eortain individuale esid te thea of 
plaintiff, If this were eo close onse, the fact that thie teste 
mony wae afterwards ectricken out and the jury instructed te 
Gieregard it, would not cure the error, But upon a coneidere 
ation of the entire case, we are clemrly ef the opinion that 
the evidence would sustein nme other verdict than that rendered. 
The error ¢id no howa, 


it ic mext contended that the court erred in admitting 
Plaintiff's eteck book in evidences, It iv admitted ty defendant 
that plaintiff's bookkeeper, Mise Wendorf, was a faithful and 
accurate bBockkeaper. Ghee testified that she sade the entries 
in the book in the ordinary course of business every day; that 
when shipments of butter were received by plaintiff, she pere 
eonally counted the number of tube and noted it in the beck; 
that every morning Joe Goldenberg, who war a brother of ond 
working for plaintiff, would go into the ice box, count the 
tubs cf butter, aske a memorandum of the number on « pices of 
paper end turned the paper over to her and she would then enter 
it in the book; that every day the drivers of wagons would 
enter in a little beck the mumber of tube of butter they sold, 
the person to whom it was old and the price; that each evening 
they would turn thees bocks in to her together with the money 
* derived from ouch dalen; and the entries in the eteck book 
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would be made from these sales becke, She further tentified 
that if any time the —X book did not correspond with these 
eunles booke and the slips, she would go to the ice box and 
eount the tubs ef butter permonally; thet ere would do this 

two or three times a week even when theyre wan no diserepanay 

in her accounts, The slips ayo arently wore only for temporary 
use end were net preserved, The sales booke. were not produced, 
but a0 partioqular objection we urged that they were not so 
produced, slthoush the argument now seems to be that the stook 
book wan not a bock of criginal entry. Of course, the mente 
Fenda written on the cards or slips of peper eng the books 

were tut temporary. in such case these firet antries were 
recorded merely as memoranda te be used oe infomation in 
entering sawe in the regular bocks of acabunt, and when thia 

de done the books of acccunt are deemed to be books of original — 
entry, and as such are competent evidonce when it is shown that 
they were kept im the wual course of business and are correct. 
Where entries from easusl nemoranda are firet entered in « book, 
this book is considered one of originsl entry, 2 Wiguore on 
Evidence, a60, 1658, We think the beok wae properly admitted, 
Redbich v. Bowerlee, 98 112. 134; Ghinbole v. Beaman Nachine Co., 


LGD Til, 2; Soh As Be Re Oe Ve duerioen Strawboerd Je., 190 
Til, 268, 


Upon « careful consideration of the entire record, 
we find no serious error, and se juptice hae been dene and ne 
“a Other verdict could stand, the judguent will be affirmed, 
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The judgwent ef the Municipal Court of Chicage is 


ee APPLIED, 


THOMSON, P.3, AND TAYLON, 3, CONSUR, 
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THN JOHW\ BUDD CORPANY, 
& torperdtion, 





wa, FUSTICN Of ccmNoR delivered the opinion of 
the court. 


The John Budd Company, o corporation, organised 
under the laws of the State of New York, brought his suit 
against Louis Mandel, Manuel Mandel and Frank Oppenheimer 
Glaiming that $961.53 wee due it for advertising, The 
Gaee wes tried before the court witheut o jury and at the 
@love of plaintiff's evidence there woe «6 finding and judgment 
in favor of defendants to reverse which plaintiff prosecutes 
thie appesl, 


Plaintiff in ite statement of claim sverred that 
on October 20th, 1916, the three defendante entered inte 
an agreauent to orgenize a cerperation which was to be known 
ao The Mendel Corporation with preferred and common stock; 
that all of the stock wan to be divided awong the throe, the 
| prefarred ateck sold to the publio and the proceeds divided; 
that in aceordance with the agreement the three defendants 
"On Movenber 6, 1916, contracted with plaintifs to couse to 

a be published fer them in certain newspapers’ advertivemente 
 eencerning the esle of the preferred etock, ond that for 
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euch advertining defendants agreed to pay plaintiff $961.56, 
and that afterwards the advertining was done an ordered but 
the defendants refused to pay for same, ‘Sumaons eae issued 
and served on the two Mandels but, Oppenheiaer wan net served 
and did not appear in the case, The Mandele in their affle 
davit ef merite set up that plaintiff wan a foreign eorporne 
tion doing buginess in thie itate contrary to the statutes 
of llidmeia, They denied that chewy ever had « eentract for 
advertising with plaintiff, 


Om the trial the facte agreed upon were; (1) that 
Plaintiff? wee w oérporntion organised under the laws ef Yew 
York; that 1t had not complied with the foreign corporation 
Act of thie State; that it had an effier in Chicago, ite 
nane in the telephone directory, and eoligited sdvertising, 
in which business At was engaged. (2) Thet contract entered 
into between the Handele end Oppenheimer and referred to in 
the statenent of claim previded thet the Handele wore to organe 
ize a cOrporation with a capital steek of §1,360,000,, of which 
$400,000, whould be preferred atock and $900,000, coun stock, — 
of the per value of $10,.CO per share; that after the eorporne 
tion wae organized the Mandela were to tranefer to it all 
the aseets thoy bad then eapleyed in the photegraph and phonee 
graph businoss which they ware then conducting in Chicage; that 
Oppenheimer should have the pole and exelusive power for a 
period of five months after the incorporation te sell the pres 
ferred stock, ané upon ouch sales the Mondele were to trante 
fer the stock to the purchasers, and the Sandele were te pay 
Oppenheimer a comaicsioen of 15 per cent for selling the wto ck 
ae soon ne it wae paid for, it further provided that oppen= | 


| heimer would expend before Decenber 25, 1916, $55,000, in ade 
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vertizing the oale of the preferred stock, Thie wutract was 
eigned by the three defendants Cetober 70, 1916, 


It wan further agreed thet Oppenheleer at the time 
wee doing business in CAiecage ae the Cppenheimer Advertising 
Agenay, ond that on November 6, 1916, he ontered inte a cpne 
tract with plaintiff wherchy plaintiff wae te have published 
advertigexents concerning the enle of the preferred ate ok 
for which Oppenheimer agreed to pay the amount fer which 
plaintiff suee, It wae alee agreed that Cypenbeimer gave 
written orders te plaintiff fer the advertising and that ade 
vertioing setter wae publiched in newepapers ae ngreed upon 
which circulated in Arkaness, Yenmesnee, Lovisana and Niseloce 
ippd. 


Plaintiff wae «a foreign oerperation and had net 
obtained « lioenee to do business in thie Stete, and if seome 
te be conceded ty both parties that it was winducting Ite wre 
porate business in thie Gtete, Lefendsnte’ position iv that in 
these ciroumstaneer the comtract that plaintiff entered inte 
for the advertising wae void and no resevery oan be bed. We 
think thiv contention cannot be eustaioed, The foreign oerpe re 
ation Act of this State doce net opply to foreign corporations 
engeged in interestete coumeras, and we are of the epinion that 
the transaction in the inetant conse wee interestate businees. 
in Leldgh Cesent Go. ¥. Holegn, 245 111. 326, where a number 
of authorities are reviewed, it wae held that the foreign core 
poration Act of thie State had ne application te foreign core 
porations engaged in interestate commerce, And in geerigen srt 


Works ¥. Zioture Frane Worke, 264 111, 610, in considering this | 
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Act, it wae enid “the Act of May 18, 1905, upon see. 6 of 
whieh the defenee ie based, deer not apply te foreign core 
porations engaged in interstate coomerece,* fee sleo intere 


Reticned Text Book Go. ve Elgg, G17 U.t, G2. 


Plaintiff’ oontends that it wae entitled to reaover 
here for the reason that the contract entered inte between the 
Sandels and Uppenheimer wars « partnerehip contract; that the 
three were partners und, therefore, liable te plaintiff, By 
the terme of it the Mandele were t6 form a corporation and 
turnover their aseete in payment of «11 of the eteck, The 
preferred ateck was to be sold by Oppenheimer and he was to 
receive a eowsiasion im additien te some of the common stock. 
It further provided that Oppenheimer binmeelf wae te expend 
$35,000, in advertieing, He alone ontered inte the sentract 
with plaintiff, Fer aaght thet appears, a part of the $35, 006 
which, by the terus of the contract he agreed to expend for 
advertising, should have been used to pay plaintiff's clain, 
We think it clear that plaintiff's contrast wae with Copene 
heimer alone, and to him emily ean it leok for payment. 


Another divieion of thin wurt in the mee of 
Ss So Beckwith Spegial Agengy ve Bendel, Gen, Ho, #5010, opinion 
filed Karch 9, 1920, held in construing thie same contract between 
_ the Bandele ané Oppenheimer that Oppenheimer in entering into ] 
“the contract for the advertising with plaintiff in that ease, 

War an independent contractor, It won there contended that 
Oppenheimer wae the agent ef the Mandelse in making the advere P 
tiving contract with plaintif?’, but this contention wee net | 
oustained, . 


r The judgment of the Hunicipal Gceurt of Uhicnge io 





aud TAYLOR, J, coucuR, 
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ONTHAUGER, 
Plaintiff, 








3 STCRAGE 
Defendant, APPEA f 

Paicwal count 
OF suLcago, 


HORTHNSSTERN TRUST A saviNcs 7 
BABE, @ @0Frp., shee F 


BR. JUGTIC’ TAYLGR delivered the epinicn of 
the court. 


On June 6, 1915, one Prachthauser, brought suit 

- Am the Municipal Court against °Mayer’s "xpress Storage 
Warehouse* for damages fer negligently driving «a wagon 
againet hie automobile. Guasons wae issued against 
"Enyer's Expreees Storage Varehcuse”® and served hy delivere 
ing a copy to *F, Bayer, Agent of seid corperntion", on 
June 7, 1916, on June 15, 1919, Bowles & Bowles, attore 
neys, entered the appearances of the defendant, "Kayer'e 
Exprese Storage and Warehouse*. fhat cane wan, on June 21, 
1918, tried before a jury and « verdict and judguent entere 
ed in faver of Prachthauser and againet “Mayer's Kaprees. 
Storage Warehouse" in the sum of $225, 00, 


On July 3, 1918, on execution for damages against 
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August 20, 1918, returned “demending of the rithin naned 
defendant, sayer*s Kagresu Storage Warehouse, « corporme 
ticn, by delivering a scopy thereef to J, FF, vaysr, Agent 
of eaid corporation * * * 1 therefore return the sane, no 


property found and no part aatiofied"™, etc. 


tm Auguet 21, 2918, an effidavit for garniehee 
suscne baged upon the Prachthauser jJudguent of $226, 06 
against "Mayer's Suprema Storage Warehouse,* wae filed, 
The garniches named therein wae the Worth ¥estern Truct 
enc Bavings Bank, o orporation. On the same date a gure 
nishee cummcne wae issued and on Auguet 2%, 1916, served 
upon the North-Wectern Trust & Sevinges Bank ae garnioheer, 


fm Aaguet 20, 1936, the sppearnnes of the Northe 
- Wertern Truet and Ssvinge Sank, garnishee, was entered 
ly its attorneys, fubeequently on September 6, 11a, a 
motion was made on webalf of the garvniehee that the writ 
— u > be beth quashed. iat aetion was overruled 
and on Ceptember G, 1926, the garniehes filed on anawer whi ch 
reeited in part ap follews: 


"That it hod in ite poosestion er under its 
eontrol, no wenoy eredita, rights, effecte, choses 
in agtion or propertion whatever due or belonging 
to the anid MAYSHS RAPRESS OTORAGT WAREHOUSE, dee 
fendant in onic guilt at the date of zervier upon 
4t oF such garnishee swamens, Or at the date ef this 
answer, or at any time between gnid dates of sarviae 
amd answer,” 

That it hes in ite peeueenion and under ite 
eemtrel certain goneys —— te certain persons 
doing bueinere in the mame of MAYHA FAPRSSS, and 
praye the direction of this Honorable Court whether 
it is in law bound to anewer as to the righte, eede 
ite, cheses in action, effects, estate, property or 

. moneys belonging te the said MAYER EXPA°SS and having 
| anewered Tully herein PRAYS to be hence discharged 
with it reasonable costa,” 





On September 18, 1916, the gernishment watter was 
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tried before the sourt without a jury, 


Prachthauser testified that the nase which wae on 
the wagon whieh cellided with hie sutemebile wae "HAYEA'S 
EAPA"RS BYOBAGE & WAREROUGH. 9; that the clign ever the defende 
ant’s place ef kusiaes: wae “Mnyorts Express Etoreage & Yarehouse' 
fee lettere addreesed to Prachthmuses were Antroduers, They 
were signec “Hayer's Expres: oterage Yarehouse, by Cec, F. 
Mayer*, and both pertained to the demagee onuesd hy the oole 
Licien; and Kayer aduitted signing then, George FY, Mayer 
teutified thet cayer*s Exprees, Storage & Yarekcuse cas a 
ame aseuned Gy Joho Mayer; that be Cid Luwknege an “Beyer? w 
Express"; that he, Jecrge P, Eayer, muceged snd tock care of 
the watle buesimeses that “Mayer's Pxprecn, itorage & Varehouse 
end “Wayer’s Yepress” ere one snd the sameg that they and he are 
the este. Judgnent wae entered against the georafehes in the 
tum Of $250.00 and coets, 


the anewer of the garnishee admits that it had 
*eertein moneys belenging te certain persons deing businesses 
in the anme of Mayer's Mxprese*, The evidenese shows that the 
neues “Sayerte Express Storage & Garehouve*® sod “Mayer's Express’ 
were both used interehungeably by Jehn Gayor in condu sting his 
business, Further, the appearance of *Hayer's Expreen Sterage 
aud Yarehouce® ene entered by ite attorney. 


it wertelaly would be playing with words to hold 
thet "John knyer* should have been brought in, amd that the 
anuwer ef the garnishee docs net adwit funde in itepossession 
which might be reached in there proceedings, Ye are satisfied 
thet the judgment io proper ond that no errer wan committed in 


ate rendition, Tegnard v, Crane Company, 54 ill. App. 149, 
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APPEAL FROM 
BOULT SGunT, 
COlt. COUNTY. 


MA, JUSTICY TAYLOR delivered the opinion of the 
court. | 


Michael Cgarencki, a minor, by Yine-nt Canrenckd, 
hie father and next friend, wrought euit on September 14, 
1916, aguinet the defendants, claiming that they were liable 
for injuries he received from being run into by an automobile, 
He recovered a verdiet and judgacnt in the mwa of $450, 00, 
Thies appeal wae taken therefrom, The original deelaration 
containes two counts. The first charged thut the mutomobile 
wae ériven hy the defendant without giving him warning, snd 
the s#cond charged that 4t was negligently driven. Gubaee 
quently, two additional sounts were filed; the first ef which 
charged the defendante with vielating section 16 ef the Keads 
and Bridges Aet in failing t6 paes te the right of the senter 
of the intersection ef Holt and Blunehe etreete; and, the 
seoond of which, charged the dofendente with violation of 
Geetion 16 of the Komde and Bridges Act in going at & rate 
Of speed, around the corner, exereding eix miles an hour. 


Blenche street runs east and weet and Holt street, 
tert on and south, Bartnick, one of the defendants, between 
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3336 and 4:00 o’ cloek P.M. on August @, 1916, wae driving 

e Ford autommbile, with six children in the machine, seuth 

on Holt street end, while making the turn from that street 

te ge east on Blanche street, collided with a horse and buggy, 
and between thea the plaintiff, a boy about ten years old, whe 
was oroecing the street, from the south, was injured, The 
evidence as to the way in which, and to what catent he was 
injured is in sonflict. 


The evidence of Witt, the teamster, is to the 
effect that he war driving a four wheeled, rubber tired, 
buggy west on Slanche street at a slow walks that be enw 
an gutemebile seming seuth on Holt street driven ty Barte 
Miek; thet the autesebile made o sharp turn from the northwest 
@erner to the northeast so thet he bed to swing hie heree south 
to prevent getting bit; thet at that time the plaintiff eame 
out slongeide the etrect or track end was struck by the autoe 
mphile; that oe the automobile hit the bey the boy's head 
bounded up ageinet the hub of the right front wheel of Bis 
Wugey? thet the autowobile etripped both front tires off the 
Bugsy; that the sutemobile want about five or sin feet after 


it bit the buggy befere it etoppedy that when it turned from the 


northwest tewardse the northenet corner the autowebile was going 
at sbeut eix miles an hour; thet he heard me gong nor werning; 


thet if Bartmiek hod made « wide turn he would beve gone te the 


southeast commer but that instead he turned off to the north 
Gast, He testified further, that the autempbile “butted right 
straight into Bis” and would have struck hie horee if he, the 
witness, hed not turned south; that inetoad of meking the 
swing the way it cught to mve been wade Barinick made @ sharp 
turm that compelled him, the witness, te gc south; that instead 
rn ee tent the center of the street he turned right 
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over to the northeast corner, from the end of the surb etone, 
and the autemobile about two feet from the north curb of 
Blanehe street. Be further testified, that at the tine 
Bartuick was staggering drunk. 


The witness Stanly Greka aleo teetified te the 
effect that Bartaick, whom he saw and talked with two or 
three minutes aftexy the socident, wag drunk, 


The plaintiff who ware thirteen yeare ef age at 
the time of the trial testified that he did not remember 
anything about the accaldent,. 


The evidonoe ef the thirteen year old boy, Fred 
Pitt, con of the teameter who drove the buggy, ond whe was 
with hie father in the buggy, sabetantialiy correborates 
that ef Ale father, He stated that just an they were going 
to turn the armer to the right, the autemebile turned and 
hit the horse and buggy on the vide and that the plaintiff 
was then down under the autenobile; that he dic net aon how 
he got undermeaths that he did not hear a horn or any noise 
et all; that his father was driving the buggy ond was just 
going to turn the corner te the right but feund that he had 
© ewing te the Left and then the sutenobile ram inte the 
right front wheel of the buggy. 


On the other hand the evidences ef Bartnick, who 
drove the automobile, is te the effeat that on the day in 
queetion be took six girls and one ney out for a ride in en 
automobile; that on the northeast corner of Molt and Blanche 
streets there is os fence over whigh one could leok and see 
any One soning on Blanche etreet; that he saw a little bey 


«Giving a buguy and a aan asleep in it; that he, himself, 
Bias : 
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Wax going s@uth cn Melt street anc turned @ast inte Jlanche 
street; that theoheree and buggy were coming slong ot a slew 
tret and were right oppowite himy that he otopped his sutoe 
mobile; that the bey pushed against the front wheele of tne 
bugey with hie hands and fell back in frent of the automobile; 
that he did not go direct from the northwest corner to the 
northeast corner; that he seunced his horn as soon as he saw 
the bey; that he went past the weiddle of Blanche street bee 
fore he started to turn; that os he wae about to make the 
turn the boy wae about 3¢ feet gouth en the enet side of 
Holt street; that he stepped eff the sidewalk at the southe 
eaet corner se the automobile, goimg about five er six niles 
on hour, wee turning from Holt inte Blanche street; that the 
boy crosced in front of the machine about five er six feet 
from him; that he stopped the automobile te prevent a emash 
between the tue vehielew; that at the tine he stepped the boy 
was running in front of the automobile ani ran right into the 
bugay; that he tried t run in front of the herse but could 
not make 4t and bumped into the Left front wheel of the buggy 
and was thrown boex againe=t the automobile; that the buggy 
Was not damaged. | 


The evidence ef Helen Miller, whe was between nine 
ome ten years of age at the time of the acelcent, vas to the 
effect that she wae in the automobile at the time in question; 
that the bey ren right in front of the autemobile and then 
inte the buggy and then fell backwards in front of the sutee 
mobile. 


The evidence of Sertmick anc Helen Giller is te 
the effect that Bartnick was sot intoxicated at the time ef 
the nogident; and thet of the witnesses Poaner, Miltwine and 
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As J. Bavtuick, defendant's eon, in to the effect that 
Bartnick had stopped drinking about the holidaye, 1915. 


Considerable evidence won offered coneerning the 
alleged injuries suffered by the plaintiff. The mother of 
the plaintiff oteted that imuecdiately after the injuries 
the plaintiff wae in bed for about five weeke; that he wee 
in a senleonecious condition when he waw brought home and 
had a wound in the back of his bend ond was unable to eponks 
thet before the accldent he was newer ilk, The boy's father 
testified that the boy had mever beon 411 but that after the 
injury in question wae in bed for tye montha, Br, Otte, 

& Phyticien and surgeon, tevtified to the effect that on 
Auguet &, 1916, the plaintiff wae taken inte hic office in 
& COnegious condition; that en examination shewed an inch 
seratch on hic head; that he walked inte the office; that 
he examined the boy at that time and found no other injure 
dee, tut tho cut om hie heods that bin pulwe wae good and 
he wae absolutely conselous; that he snewered questions 
intelligentiy ond there were ne indications whatever of 
fracture of the skull or coneuseicn of the brain; that he 
@id not vomit nor was any blood coming out of the ear; that 
he uld not tell whether the injury wae severe or not, 


The evidence of the physicien Wisniewski, who was 
Galleg to treat the plaintiff threes dayo after the accident, 
ie to the effect thet the plaintiff had @ sealp wound; that 
he suffered from concussion of the brainy that he was in o 
semiconseious condition and he bod him taken to a hospitals 
that he vomited and bled from the nese, which might have 
been caused by a blow on the hend; that 4t iv kis opinion 


--s Shat the plaintiff's injuries are permanent; that he attende 
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od the boy for a week; that the seniconscioue condition 
suggeeted inflasmetion of the brainy thet he ie poei tive 
there wae ecnquaesion of the brain, 


The evideaee of the witness Snew, whe war cone 
nected with 6t, Mary's beapitel, to whieh the plaintiff 
was taken, is te the ¢ Meet that the reorda there showed 
tit the plaintiff, age eleven, wae sémittec on Auguet 4, 
4916, and diwmisved Auguat 11, 1916; thet the diagnosis was 
tonsils and adencide but that thee words were orossed of f 
and soxrected to rend, conguseion of the brein, soalp wounds, 
eendition when divaharged, goods that the records show that 
he complained of beudaches, 


The evidense of the witness orf, a payeician sad 
suregeon, in anewer to a hypothetioanl question, in that the 
Plaintiff? wight or might not /hnd concussion of the vrein and 
that conqussien is never a permanent injury. 


The jury, in anewer to the question, whether the 
Plaintiff’ at the time ef the injury wae in the exercise of 
ordinary care, anewered, "yeu"; and to the question, was 
Bartniek turning the corner at a ususl rate of epeed, anawered, 
*yeo",. Te the question, wan the plaintiff in the exer ad se 
of ordinary care in running in front of the sutembile and 
attempting to oress in frent of the buggy, the jury found, 
"yee", : 


The couse of action alleged in thepleadinge of the 
Plaintiff ie that the defendiente on Auguet 2, 1916, were 
the owners of and usod and operated o cortein autossbile 
and that by reaeon of the negligent operation of the autee 


 , ti@eike the plaintiff was injured, The defendants filed only 
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@ ples of the general iseue. At the close of the plains 
tiff'e case, and al@w at the alesse of «ll the evidence, 

the defendant made certain motions, Counsel for the defende 
ant state ia their brief that at the conclusion of a1) the 
evidense they moved the court for « finsing in defendants’ 
faver anc et thet time presented written inetructiona ree 
questing that the jury be inetructed te find the defendants 
mot guilty. Seither the abetract nor the record before ua 
shews that written instructions were presented. Such being 
tac case we are bound to rule thet the uetions were properly 
overruled. Ji, 0. Hels So. We Bhecher, 149 1ii, 525; Boek 


Ghhoage 5, js Oo. ve Yumd, 160 111. 47; Maywille v. Zrenah, 
246 Ill. 434; Rev, Stat. Ch. ALG, Sea, BE. 


it is wntended by the defencent that the plea 
of general igoue did not sdmit ownership, opermtion or 
eontrol of the inetrumentality that caused the injury; thet 
the automobile which cauerd the injury wes not shown to be 
one of the ueueal and erdinery instrusentalitien empleyed in 
the operation of the defendunte! business, ond in support 
of that contention cited the mse of Glerk ve Yieqnuin Central 
Be Ry So-. 2613 111. 407. in that ense under the plea of not 
guilty, the defendent offered evidence for the purpose of prove 
ing that it did not own or control the particular inst rumentale 
ity. Upon the trial the cpurt ruled thet the evidence wae not 
eduiesible under the plea,and the dwfendent then neked leave to 
file a special plea to the effect that it dic net own, opere 
ate or control the instrumentality, That wan refused, and the 
Supreme Court held that “even if mene of the proof offered ty 
defendont wae competent under the general iseue the court 
@rred in denying leave to file a special plea.* in the ine 
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wo Lee 
stant case no such request wae made, Ye axe of the opinion 
that, even if the defendants had presented apt written ine 
vtructiona for a direatad verdict, 4t would have Soon negeavary 
to refuse them on the grouné that the plea of general Leoue 
Oould not be considered an questioning th: ownerebdp or 
aonsrol ¢f the autenobile. 


Kn POLL Vo Ja Rs bi Ae Hie Ra Cons 238 Ill. 610, 


the oourt suid "The plea of general iveue did not put in 
iseue the Ownership of the track or the control of the 

gare ané the defendant wan required t plead the sane 
epecially.® Aleo in ght cup Union Trag, Go, ve Jerka, 

R27 Ili, 95, the court eadd, “The gles of not guilty did not 
wat in iseue the ownership of the street car ling ¢r the care 
opernted thoregn, Thens «ore snttere ef indueezent, and it 
Wee not necessary that the appellee should offer any proof 
in gupgert ef there facts uplese they were dented ty opeoial 
preot, Thiw view wa regard as firmly extabliahed in this 
wtate by the following oneew: Boltulte ve Lockridue, 137 LAL. 
O70; . . Yolhe, B00 dd, 445; Gaicoue Gisy 
Ratiwey Op. Vs Qarredh, 206 id. 318; Renneylvania ge. ve 
Ghepman, 220 id, 428," And further, *¥e eee no hardship in 
requiring a defendant in a sage of this character to plead 
epecially that it wes net the owner or in pousension or 
eperation of the property or inctrwacntelities whieh have 
caused the injury" 


A® to negligencer« the teometer, eho wee driving 
the buggy, teetified that the autoupbile made a short tarn 
from Holt etreet to Blanche street; sleo, thet at the tine 
ef the injury, the buggy wan only two feot frou the north 
; east corner, He iv corrcherated in port by bie com, Theat 
he dended by Bartnick, If, however, the jury belioved thooe 
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oe 


witnesses, alec gave credence to the teatimeny thet Sarte 
niek was intoxicated, they were justified in the verdict 
they rendered, and we would have no sufficient reanon for 
e@tting it meide. Considering all the evidenee ae to neglie 
| gence, we are not able te aay that the verdict wae manifestly 


GF roneous, 


AS % dcemagees in view of the «evidence ea to the 
injury, they are certainly not exoemelves nor, though small, 
6° #9 think that they waffiecientiy shew compromies cr prejudice 
on the part of the jury to juetify a reversal. 


Pinging ne error in the svoord, the judgment ie 
af fixvaed, 


THONSOH, P.J. and TAYLOR, J, CUHCUM, 
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PECELE OF TRE stat? OF ILLINGGS, 
Defendant in or, 


Va. 


) 

| PRROR TO MUNICIPAL COURT 
} ¥ CHICAGO, 

) 
) 


BARY RiSTROK, 
Pi in Error, 


—— 


MR. PRESIDING JUSTICE BResuRgLY 
DELIVERED THE CPINION GF THE COURT, 


Plaintiff was oharged with violating the statute 
prohibiting fortune telling, and upen trial by the court wes 
found guilty and fined 825 and coats, Thies judyement is questioned 
by this writ of errer. 

Thia Act was in ferce July 1, 1937, chap, 38. sec, 
89C; defendant attacks ite constitutionality, but this is of no 
avail here as this question is waived by bringing the case to the 
Appellate court, juken v. The Lake Sicre & Michigan Southern Ry, 


Co,, 248 111, 377; Houren v. The CC. w. & St, », Ry. Co., 256 li. 





Fe hold that the judgment must be reversed on the 
ground thet it is not supported by the evidence. The Act said to 
have been viciated by the defendant provides aa follows; 


"That whoever shall obtain money or property from 
another by holding himself cut as skilled in fortune telling 
by means of card reading, palmiatry, clairvoyancy, astrology, 
seerehip, spirit mediumship, or any crafty sacience, or by any 
ether devices or practices wnereby money is obtained from the 
general public on the pretemse cf the exercive of occult or 
psychic powers, shall for eack effense be fined not excerding 
Pive fundred Dellers,* 


To support the cherge was the testioony of a woman 
 *pelice officer that she went to defendant's stere in Chicago end 
, Sef endant ** her hand and told about her future ond her past; 







“det ecaant told the witnese she had been married and was going te 
ins that she was going te live a long time; that dee ; 
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fendant made these statenents apparently from reading the lines 

in the wand of witness and that she gave defendant fiity cents 

for this, The complaining witness says that as a police officer 
she has passed the store a good many times and seen some books in 
the window for sale, the seme kind of books one would see in ang 
department store, but could not say there were any fartune telling 
bocks; there is no name to the etore, Mefendant says that her 
atore ia the headquarters for the Seciety fer hetaphysical or 
Peychical Research; that she is net a fortune teller; that she 
only assumes to arrive at an opinion as to a prreen's character 

| from the lines of the hand and does not foretell tne future, 

| fhe language of this Act is simed at persens holding 
| themselves out ae skilled in fortune telling by certain devices or 
practices whereby money is obtained from the general public on the 
pretense ef the exercise of oceult or pSychic powers, There ie an 


entire failure of evidence not only that defendant bas held herself 










out as skilled in fertune telling, but that she obtained money from 
the general publie by pretending oceult or psychic powers, It is 
the business of fortune telling that the statute aims te prohibit 
in order to protect the public, and » single inatence of alleged 

; palm rending induced by a police officer does not come within its 

3 purview, } 

; Wer the reseon above indicated the Judgment must be 

: reversed. 

4 REVERSED, 


“Holdem and Dever, JJ., concur. 
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M, MARRACCINI and ARCHIE FAVRO, 
doing business ae i, Narraccini 
and Company, 

Appellecg, 


— AYPRAL FROM MUNICIPAL 


* 
8 


v8. 5, 

COURT OF CHICAGO, 
INTERNATIONAL BROKERAGE CORE 
& corporation, 


) 
} 
) 
} 
} 
) 
} 
} 


9181.A4.648 


BR. JUSTICE MOSURELY DELIVERED THE OFINION OF THE COURT, 


Plaintiffs having ordered s car of grapes from the 
defendant paid a sight draft therefor for 9574.70, but the 
grapes never were delivered. “hey brought suit alleging as 
damages the amount of this draft, with interest, befendant 
filed an affidavit of merits, which was stricken, an awended 
affidavit, which also was stricken, and defendant being in de- 
fault for want of an affidavit of merits, judgment was rendered 
in favor of plaintiffs for $606.21, 

the facts asserted in the statement of claim are 
Substantially as fellows; Gn Geteber 25, 1917, the car of 
grapes in question was shipped from Fresno, California, on bee 
half cf the defendant and consigned to it at Chicago, Illinois. 
After such shipment the defendant ordered the grapes to be 
shipped and delivered to one Vitrella at Duicis, Pennsylvania, 
te whom the defendant had sold the same. hie car arrived at 
Du Bois on or shout November &, 1917, and was tendered to Vite 
rella, whe refused to accept it for the reason, as alleged, that 
the grapes were “small, decayed, scft, withered and frosted and 
otherwise unfit fer food," Thereupen the agent of the Penneyl- 
 -yania Railroad Company at Dubeis wired the defendant of this re- 






| deotion and the reasons therefor and requested directions as tc 
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forward said car to the plaintiffs at Hlizabeth, Pennsylvania, 
diverting at Douglass, bennsylvania, via Fitteburg and jake 
Erie Railway Company delivery, The said car of grapes never 
arrived at Douglass or Plizabeth, fa,., but when tendered by the 
Pennsylvania Railroad Company to the P, L. KH. Ry, Go, at 
Homeatead, fa,, the latter road refused to receive it because 
of the bad condition of the grapes. After this refusal the 
Pennsylvania Railroad Company on November 14, 1917, sold the 
grapes for freight charges, as they were unfit for further 
transportation, Prior to November &th, the date Vitrella re- 
fused to accept the car, plaintiffs had purchased from the de- 
fendant a car of grapes, and on the day after Vitrella had re- 
jected the car consigned to him and the exchange of telegrams 
between the railroad «gent at Dubcis and the defendant, the 
latter sent the plaintiffs an invoice fer the same carload that 


Vitrella had rejected. Such invoice atated that the goods had 


been shipped November lst via }ittsburg and Lake Erie delivery, 


terms sight draft, delivery order attached. On the sawe date, 












j toewit, November 9th, defendant drew on plaintiffs at sight 

' through the State bank at Hlisabeth, for $574.70, the amount of 
guech inveice, which draft was presented te the plaintiffs on 
_Wevember 14th and paid, At this time plaintiffs were without 
— that the ear of grapes covered by auch invoice and 
delivery order attached to the draft was the eame car that had 
_ been previously shipped to Yitrella and by him refused and sub- 
- Bequently sold by the Fennsylvania Railroad Go, te pay freight 
“charges. pefendant has at ne time delivered the car of grapes 
which it sold to the plaintiffs, or any part thereof, and has 


‘Rot refunded the $574.70 paid by the plaintiffs on the defendant's 
raft, and although requested refuses to do so, 
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pefendant's affidavit ef merits was not sufficient te 
show a defense to plaintiffs' claim; it firat denies that yitrella 
had good reasen to refuse the grapes on the ground that they were 
unfit, Plaintiffse' claim dees not necessarily stand upon the 
validity of the reasons of Vitrelliats refusal, The affidavit 
gees not deny the fect of refusal and the other allegationsa of 
the statement of claim with reference to the conditien of the 
grapes. 

Defendant further asserted a custem in Chicage that 
a buyer is considered as having accepted the geceds when he pays 
the draft and secures the bill cf lading. <Any such custom in 
Chicago, if there be any, is of no importance; it does not ap- 

4 pear that the sale was made in Chicage, which was not the shipping 

Or leading peint, The grapes were shipped frem Fresne, Cali- 


fornia, and diverted by the defendant to Pennsylvania, and were 


















tendered there to Vitrella, The defendant attempted to re- 

ship via fa, & L. BH, Ry, Co., which refused to receive the grapes 

On account of their cendition, and the Fennaylvania Railroad Co, 
compelled te sell them for freight charges. Any custom in 

: Chicago would be immaterial, 

| it was further asserted by the affidavit of merits 

that the grapes were sold to the plaintiffs f, o, b. point of 

7 leading, and upon being loaded became the property of plaintiffs, 

at was not denied that when the grapes were loaded at Fresno 

they were gold to yitrella, and if it be true they were paid for 

f, oO. 0. Preano, they were paid for by him and they became his 

grapes and net those “ the plaintiffs, Purthermore, the invoice 

8 tes that the grapes had been shipped November ist via )ittsburg 

and Lake Brie and delivered, but ne such delivery took place,as 


th ‘pitteburg and Lake Brie refused te accept them, It also 
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should be noted that while upon ite invoice of November 9th de-~ 
fendant stated that the grapes had been shipped Hevember lst via 
Pittsburg and Lake Krie delivery, there was no reshipment for 
‘this read until November Sth, when the defendant wired the agent 
at DuBcis te so reahip,. 
pefendant contends that it did not have ite day in 
court, but the recerd dees net bear this out, Cther points sug- 
gested by the defendant are witheut any substantial merit. 
Flaintiffs' atatement ef claim sufficiently shows a 
payment by it for the purchase of a carloed of grapes which the 
defendant never delivered, and under the circumstances plaintiffs 
were entitled to recever this amount, and defendant's affidavit 
ef merits failing to present an adequate defense it was proper to 
enter judgment for plaintiffs and it ie therefore affirmed, 
AFF IHMID, 


Holdem, F. J., and Hever, J., concur. 
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KIRTLAND Y8CEL COMPARY, 
&@® eorporation, 






Appellee, 
FEVAL FROM MUNICIPAL COURT 
ve, 


OF CHICAGO, 


— — — — 


COLLINS & COMPARY, 
® corporation, 
APF ellpnt, 


BR, JUSTICE DAVER DELIVERED THE GPINION OF THY COURT. 


| Judgment wae entered in the Kunicipal court in favor 
“of plaintiff for the sun of 9745.63 and the defendant by its 
a@ppenl to this court seeks to reverse this judgment. 

| It io alleged in plaintiff's atatement of claim that 
| Green, Cellins & Ge,, ® corperaticon, by eontrect with the pleaine 


«tiff preeured advertiaing in certain newspapere and publicetions 













at a cost of $1387.22; that thereafter on July 24, 1917, Green, 
Collins & Co, was Coneclidated with Collins & Ce,, the defendant 
} corporation; thet as m result of such coneclidation the defend- 
ant teek over all the property and nevsets of Green, Collins & Ce, 
and assumed and promised te pay 211 the debte and linbilitiesa of 
that corporation; that on August 16, 1917, plaintiff, without 
‘Motice of the consclidation, mailed to Green, Collinge & oo, @ 
statement ef account; that this statement, showing ® baiance 


& partial payment thereon and crally promieed toe pay the 
anee due plaintiff. 

In an affidavit of merits the defendant denied thot 
/ ntiff hed entered into any contract 8 alleged with Green, 
Collins & O0,; that a censolidation had taken place between that 


my and defendant; that the defendant had teken over the 
end pasets of Green, Collins 2 Co.; that it had 
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_ @ssumed or promised to pay all or any part of the debtea of Green, 
Gelling & Co,; that it had prewised in writing or orally to pay 
the claim of defendant; that an account had been stated between 
plaintiff and Green, Collins & Ge.; or that i: had made any paye 
ments to plaintiff, 

Por the defendant it io ineisted that it wis incume 
bent upon the plaintiff, before @ valid judgement could be entered 
in ites favor te prove: (1) Kither that it had furnished the 
advertising decinred upon or thet there was an secount stated; and 
(3) that Green, Collins & Co, was consolidated with or absorbed 

| or succecded by the defendant, 

| Evidence was introduced on the trial which tended 

| te show that the plaintiff entered inte a contract with Green, 

Collins & Cc, in the upring of 1917, under the tera ef which 

| plaintiff had preeured advertiving in newepapere far the use and 

| benefit of that company, 


Rr, Hiytland, secretary and treasurer for plaintiff, 












 ‘Bewtified that he had oulled at the office of Green, Collins & 

| Ge. on several occasions and that he had received numercus orders 
for advertising from it; that he rendered bilila te it at verlous 
times, and that on failure tc pay certain of these bills he had 
 eplled upon Prank HH, Collins, its viceepresident, and that Cole 
line had requested him “to let the matter go for a little while;* 
that he hod in @11 8ix conversations with Collina concerning the 
 eecount, the fourth of which was hed in Septexber, 1917, at the 
“effice of Collina & Co,, the defendant; that at this time Collins 
| gave his «# bank check ef the defendant for the sue of g100 as 
“part payment thereon, 

q The evidence offered by plaintiff, if true, indicates 
re t m statement of account had been rendered by the plaintiff te 
peen, Collins & Ge, Yhie statement, which was dated August 15, 
eM St fy mie ; 
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1917, charges aguinet Green, Collins & Co, for invoices rendered 
to it beginning April 10th and ending June 13th a total eum of 
$2567.12, and credit is given for five payments totaling the 

gum of 8700, leaving a balance sue plaintiff ef $687.42, This 
statement shows that the lagt eredit wae fer 8100 paid by cheok 
on Septesber 15th, 

While it ie argued that the evidence dees net ahow 
that = contract had been entered into between Green, Collins & Ge, 
and plaintiff, we think that the jury were Justified in finding 
that &% contract had been entered into by that ecmpany tarough ite 
autiiorized agent with plaintiff; the evidenee shows inveices were 
PTendered te Green, Collins & Ce.; that ne ebjections were maade 
theretc, and that payaents had been made by that company for ade 
Vertising procured for it by tke plaintiff. 

The evidence in the case tends te preve that green, 
Cellins & Ce, eceupied offices in the Home Invurance building 
under # written lense dated Decexber 1, 1916; that theve offices 
were occupied and used by the defendant for abeut two years from 
the date ef ite inecrperation; that the Green, Collins & Company's 
lense wes canceled snd a new lenve for the saze prewises was ise 


@ued te defendant warch 22, 1919, and thet defendant has continued 


: to use the same furniture and becks ef account that had been used 
by Green, Collins & Co, Green, Collina 4 Co, were bond brokers 


and the defendant wes alse engnged in tie same business. Go far 


@s we have been able to discever from the recori, there had been 


RO exchange of capital stock by these corporations, but we think 


the evidence tends to prove that the defendant became, for all 


“practionl purposes, the successzer of Green, Collins & Ce, It 
does not appenr that a consolidation of the two corporations was 


in etrict complinnce with the statutes; but notwitustanding 
fact, sufficient evidence sppemre in the recerd te warrant 
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the conclusion thet the business carried on by Green, Collins & 
Ge, was in fact taken over by the defendant. It took possession 
of the offices occupied by Green, Collins & Co,, as alec its bocks 
of account, and ¢entinued to use then for its own purposes; ape 
parently the enly change made in these books being a stamping of 
the defendant's neme thereon, ir, Hates, a former ewploye of 
Green, Collins & Co., and lator of the defendant, teatified; 


"Jt ila wy recollection that 4}2 the time that Green, 
Collins and Company's name was om the docr I made use cf those 
books and these accounts on these locee-lenf bocks that had the 
nase of Herbert Green and Company on them, I remember when 
. the name Collins 4 Company wee put om the door, Yhoresfter f 
; continued te use the game bocke and game Leese leaves, continued 
to use the sane accounte, hendled the same necounte,*** I regole 
leet that these acecunts are the same «-- prior toe the creation 
| of Collins & Company, and were just carried om after Collins & 
Cempany was incorporated,” 



















We think it fairly appewra that the defendant ree 
 Geived the statexmt of account which had been mailed to Green, 
Collins & Co.; that defendant sade a payment of §100 on this ace 
eount, and that it had premised to provide for the payment of the 
balance. At all events there is some evidence tending to prove 
"these feote and it was the province cf the jury, if they saw fit 
te do ao, to dleregard the teatiseony ef Prank i, Collins, which 
in & substantial way denied the evidence introduced by the plaine 
ta f. Kr, Collins denied om the witness etand that he had prowised 
r 1 behalf ef defendant te pay the belance due plaintiff. He ad- 
atted, however, that he had paid $100 on the satated account, but 
t he did so by cheek of Green, Collins & Go, The defendant 
failed, however, to introduce the canceled cheok in evidence. UF, 
Collins, aceording te the record, owned al] but eight er nine of 
the ene thousand shares ef the capital stock of the defendant core 
or tion, He was viesepresident, treasurer and a director of Green, 
& Ce, | 

Br. G¥een, & part ower of Green, Collins & Ce,, bea 
2 he ily indebted te that corporation, He became invelved in 
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financial and ether difficulties and suddenly disappeared in June, 
1917, ir, Collins testified that at this time wr, Green took away 
_@11 ef the papers of Green, Collinge 4 Ge. Later in his testimony, 
however, he said that the decuzents and papers ef that company 
were contained in thres trunks; that two of these trunks were 
taken away by kr, Green in June, 1917, bub thmt a third trunk 
wae taken by @ stranger in ceteber, LV17,. it is a fair argument 
from the inherent nature of this transaction that Gollins' testie 
mony is not in all reapects believable, ‘The cheek fer $100 was 
delivered in Gepteuber, 1917, and it is arged that wr, collins 
changed his teatioony concerning the trunks #0 as to be able te 
furnish a plausible excuse for failure te preduce the canceled 
check, 
ve heve been favored in this case by the filing of 
an abatrect of record, * wupplemental shetract of reeerd, and an 
additional and counter sbstract of record, The rules of this 
court do not permit mere than ene additional abstract, Under 
these circumstances it sould require teo much labor and time to 
point cut with more particularity in this opinion the evidence 
which was introduced of the trial below, {[t is cur opinion, howe 
ever, that sufficient evidence was introduced to autuorize the 
 wWerdict of the jury and judgment of the court, Other alleged 
+ @rrere comeitted upon the trie], where properly assigned as such 
i in this court, are not of so serious m character as to warrant a 


disturbance of the judgment, 





The judgment of the Municipal court will be affirmed. 
APFIREKD, 


Wsece ly 


“Heldom, Pe Jee and Bosurely, oes Concur, 
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CHARLES FE, SCHICK 
OTTIVIF 1.. SCHICK, 
Appel 
APPEAL FR RURICIPAL COURT 
vs, 
OF CHICAGY, 
de Be RODMAN, 
Appellabt. PETITION FOR NRHEARING. 


218 1.A. 648 


BR, JUSTICR DEVER DELIVERED THR GHIBION OF THE COURT. 


We have determined after due consideration te de- 
Gide substantive questions arising on this appeal, notwithe 
standing our holding that the judgment in the case should be af- 


firmed for failure to file "a properly certified, attested er 


authenticated certificate of the trial judges to the alleged 


statexent of facts,” Por the purpose ef the case the ebstract 
ef record ia held suffielent, 

The plaintiffs brought a forcible detainer action 
to recover possession ef the second flat of a building known as 
Re, 4601 North wWonticello avenue/ Chicago. The judgment of the 
trial court was in faver of tad plaintiffs, While several ques- 
tions are presented in the brief of defendant, it is our cpinion 
that only one cf such questions presents so matter of sufficient 
importance to authorize consideration in this opinion, we de 
mot think the record discloses that a controverted question of 
title was involved in the suit. A point is made that the demand 
made by plaintiff for the possession of the premises was sub- 
@tentially defective. The written demand was as follows; 

"Te ure, J, 5. Rodman, &. Tillwan, and May Link, 

Cecupants of second flat at 4601 4, wonticello avenue, Chi- 
cago, Lllinois, 


We hereby demand immediate possession of the fol- 
lewing described premises; 2nd flat, situated at 4601 North 


* * 
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Nonticelio avenue, Chicago, Illineis, 
fated, Chicage, lllinois, jiay 20, 1919, 
Charles ©, Sehick, and 
Ottilie LL. Schick, Owners, 
By Wm, KR. Yescheck, 
fheir Agent, 
Per HN, &. Durhem, 
Hiie Attorney,* 
. ‘he point that thie demand was ineuffietent is not 
well taken, it apresre on the face cf the writing that the 
plaintiffs were the owners of the premises and tast the demand 
was made on their behalf by Yescheck, their agent, whe in turn 
acted through his ——— mirnam. 

No question was raised en the trial as to any Lack 
of nuthority on the part of any agent or agents to represent the 
Plaintiffs, and such authority may, under the facts of the case, 
be presumed. No one on the trial questioned either the authenti- 
city of the written demand or the right of the parties who exe- 
cuted and served it to act for the plaintiffs; under the cireume 
stances, we will assume that Yesacheck and burham were authorized 
to execute and sign the demand on behalf of the plaintiffs. 

The abstract of record shows that the defendant was 
called by the court and that she answered certain questions put te 
her. ‘The record does not show, however, that she waa sworn as a 
witness to teatify in the cause; she did net deny under oath that 
she received a written demand for pessession of the premises 
from plaintiffs, although in a collequy between defendant and the 
court she admitted that she had been served with a copy of the 
demand; later she denied this statement. 

There is no merit in the claim that the plaintiffs 


offered no evidence which tended to prove service of the written 


demand upon defendant. A witness, Mr, Durham, testifying for 
Plaintiff, said that he served the notice for possession of the 
pre ises upon the defendants personally. 


_ _The judgment of the sunicipal court will be affirmed. - 
m.P.J<»and Me Surely,J .econcur. ayy : 
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| CHARLES FB, SCHICK and 
| OTTILIE L, SCHICE, 





vs. 


| J. 8. ROTWAR, 






uP, JUSTICN never En a gre count, 


The plaintiffs brought suit in the Municipal court 
ef Cock county te recover peosseseicn of the second flat of premi- 
: ges known as 4661 H. Menticelile avenue, thicage. 

tne case was tried tefore the court and a jury, 

: buring the course of tie trial the ecurt teck the case from the 
jury and entered judgment in faver of the plaintiffs, and the 

| defendant brings the ense here by sppeal for review. 

It Lo inaisted on behalf of the defendant that the 
court erred in adnitting improper evidence on the part ef the 
plaintiffs; in taking the case from the jury; in denying @ mee 
tien in arrest of judgaent and in entering a judement for the 
“plaintiffs, The record before ue centaings what is said to be a 
Statement of facts; the lest paragrarh of this statement is ae 
follows: 

“Tas defendant was granted SO days within whie!) te 
file a correct statement cf facta or a bill of exceptions, and 
inesmuch as the matters and things above set forth do not fully 
appear of record and te the end that tie esame may so appear, the 
éefendant tenders this, her Bill of Mxceptionsa, to be signed 

end sepled by the court - which is dome accordingly this 7th 
og of Osteber, 1917, Te be filed nung pro tung as of July <4, 
919," 
The signature of the trial Judge sppeare on this 
tement and is fellowed by the words, "Presented this 24th of 


uly, 1919." this decument contains no certificate eof the trial 
ludge that the matters and things contained therein constitute @ 


sent of the facts or the questions of law involved in 
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the case, ner dees it sontain his conclusions on euch questions, 

As stated by counsel for plaintiffs, the tris] Judge hes not cere 
tified, attested or authenticated the instrument to be a correct 

statement of facta, as required by the statute, eto, 

The oase OF Seehausen, Yehrs £ Cc, ve Interstate 

Steel & from Go., 150 Ill, App, 179, Le an autherity to the ef- 
fect that an inetrument euch #8 appears in the recerd before us 
Gennet be regarded se 2 etatement of fact, such as ia provided fer 
under See. 235 of the Hunicipal Court Act, The instrument under 
Consideration in that case is in essentinl particulars the same as 
the one before us; in ite cpinion the court said: 

*Shat the instrument, ineoreerated by the clerk inte 
the record, is such a statenent as the atotute requires, must 
not be icft to conjecture, presumption, or assumption, but must 
be shown by & Proper authenticaticn or attestation, *** We 
eannet indulge in the preaumption that the inctrusent ta whet on 
ite face 1t does net purpert to be and #hat no one asaerts it 
te be,* 


Allen v. Roughan, 175 131, App, 380; Watsen v. Chicago Building 
& Construction Co,, 209 Ill, App. 434, 


! in the absence, then, cf # preperly certified, ate 
tested or sutihentigated certificate of the trial Judge to the al- 
Leged atatenent of facts, we ure not perwitsed te determine the 
errors assigned by defendant. , 

. The judgment of the Wunicipal court will be affirmed, 
APP TREY, 





Surely, fF. J.» and Holdom, J... canaur, 
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OLE SANNEM, \ 


\ 
Plaintiff in Error, 
\ FRROR TO CIRCUIT COURT oP 


STST A. 648 


* 


va, \ 


HUGH MeNPIL, \ 
Defendant in Errer, 
‘ 


ER, JUSTICE DEVER DELIVERED THE OPINION OF THE COURT. 


Thie is an appeal by plaintiff from a judgment ene 
tered in favor of the defendant in the Circuit court of Cock County. 
The declaration filed in the cause, consisting of two 
counts, charged that while plaintiff with due care for his owm safe- 
ty was walking in a westerly direction on the south side of Adams 
street between State street and Wabash avenue in Chicago, he waa 
struck and thereby injured because of the careless and negligent 
menner in which defendant operated an automobile; that the defend- 
ant in viciation of "amended section 2493 of the Chicago Code of 
«+2922, had negligently and carelessly operated an automobile in 
& westerly direction on the south side of Adams street; that as a 
Pesult of the negligence ef the defendant in viclating the ordie 
mMence the defendant wes struck by the autcmobile and thereby 
sustained injuries, 
fhe ordinance ef the City of Chicago as pleaded in 
| the declaration is se fvllewa: 
"2493. Vehicles busing -- Motor vehicles not. tovrun on left 
hand tracks,) All vehicl<«s shall keep as close to tne right 
i hand curb as safety and prudence ghall permit, except when 
4 overtaking and passing another vehicle and except when run- 
4 ming within the car tracks as provided in Section 2487 
hereof; an overtaken vehicle must at all times be paseed 
on the left side, except that in case cf motor vehicles and 
meter cycles passing street cars or other vehicles when run- 
ning within the car tracks; in such case such motor vehicle 
or motor cycle shall not turn to the left inte the tracks re- 
served for street cars and vehicles moving in the opposite 


direction, but shall pass tc the right of such strest car or 
_ ~Wwehicle so overtaken,” 
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The case has been tried twice, The first trial re- 
sulted in a verdict in faver of the plaintiff; on the second 
trial the judgment entered in favor of the defendant was the 
Fesult of an instruction given by the court on motion of the dee 
fendant at the clese of plaintiff's evidence to find the de- 
fendant not guilty, | 

On the trial the plaintiff testified that on Sepe 
tember 28, 1914, he was walking in a westerly direction on the 
South side of Adams street, an east and west street, between 
®abesh avenue and State street; that when he came to an alley 
in the center of the bleck he saw a crowd of people standing 
"on the cther side of the alley on the sidewalk;" that a horse 
. and wagon headed east ateed on the seuth side of Adams street, 
@ short distance west of the alley; that he, the witness, attempt- 
ed te go areund the wagon te get baek o6nte the sidewalk; that 
before dcing sc he locked “around east and west toe see if anye 
thing was coming," and did not see anything; that as he was walke 
ing arcund the horse and wagen he wae suddenly struck by an aue 
tomobile; that he did not see the automobile until the moment that 
it struck him and that it was then geoing in a westerly dtrection; 
the witneas testified that he left the widewalk on the east side 
ef the alley and walked in a northwesterly direction to pass : 
eround the horse and wagon; that he heard “ne sound, or any horn 
er hellowing or bells or anything,® just before the automobile 
hit hia; that he was struck by the front left wheel of the autcme- 
bile and fell toward the southwest; that after he was struck the 
automobile moved in a northwesterly direction a distance of about 
40 feet; thet the man whe was driving it came over to the south 
sidewalk where plaintiff wes then standing and handed him e card 


whieh bore the name “Hickson,” ‘The witness testified that he 





attention te vehicles on the north side of Adaus newest. . 
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A kr, Stine who testified for the plaintiff stated 
that he oaw the defendant "pull out with his car from the traffio 
and wuirl oreund to the northwest to pass another vehicle, ###* 
These vehicles that he was passing were on the north side of Adams 
street, going west, and were held up by the traffic going north 
and south on State street. Traffic at this time had been stopped 
in Adams street. This aute was going west in Adams etreet at the 
time it whirled cut ef the line. It was gcing weat on the north 
part cf Adame street at the time he pulled out, and at the time he 
struck this man he was driving on the seuth side of the center of 
the street about ten feet from the south curb," This witness tes- 
tified that at the time of the collision the automobile was running 
northwest back inte the line of venicles; that it stepped within 
four or five feet of the plnee where plaintiff was struck, Adams 
atreet iv 66 feet wide and ita roadway is about 40 feet wide, 

Ko evidence was introjuced on the trial on behalf of 
the defendant, and go far as the questions before ue are concerned 
we are to take the evidence offered by the plaintiff with a11 
reasonoble inferences that may be derived therefrom se true, The 

evidence shows that defendant's automobile was in # line of 
vehicles which was standing upon the nerth side of Adame atreet; 
that there was congestion on the south sidewalk of Adems etreet, 
weet of the alley, and that plaintiff in moving weat attempted to 
pass arcund the horse and wagon which were ataniJing just west of 
the alley, ‘The trial Judge seemed to be of the opinion that 
this conduct on the part of the plaintiff amounted te contribue 


A 
i 
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tery negligence as a matter of law, in view of the peculiar 







_ faets of the case as shown by the plaintiff's evidence we are 
not willing to concur in this view. Whethor plaintiff's conduct 
in passing inte the street amounted to contributory negligence 


» under the facts of the ease, ® question which should have 
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been submitted to the jury, Ne coament need be made here as to 
G@efendant’'s conduct and as te whether/hisaaserted violation of the 
@rdinence amounted to actionable negligence, further than to say 
that this, tooy was a question of fect forthe jury, 

Plaintiffts testimony if true esteblishes the fact 
that be did not attempt ner intend to cross Adame street, but that 
his purpese was to continue in a weaterby direction on the south 
®@ide thereof, Ne testified that he looked beth to the left and 
right and saw no vehicles passing in either direction on the 
south side cf the etreet; and we think it satisfactcrily appears 
that the east-bound traffic which in the usual course would only 
use this side of the «treet was held up west of State street. 

Whether there is merit in the argument that in passing 
arcund the vehicles it became the duty of the plaintiff to pretect 
himself by greater precaution in watching for passing or approach- 
ing vehicles is a matter that should have been left to the determie 
Mation of the jury, We are far from believing that all reasonable 
minds would agree that the plaintiff's conduct as shown by the 
@vidence was negligent, 

In the case of Stack v. ', St, Louis hy, Co,, 245 

Til, 368, the Supreme court said; 

“Thether the evidence tends to prove such care is a 

question of law, which a ceurt can determine adversely to the 

Plaintiff only when no other conclusion can reasonably be 

| drawn from the uncontradicted facts and from the evidence 

| favorable to the plaintiff, There is no rule of law which 

prescribes any particular act to be done or omitted by a pere 

| son whe finds himself in a plece of danger. in the variety of 

| circumstances which constantly arise it is impessible to ane 

nounce such a rule, The only requirement of the law is that 


his conduct shall be consistent with what a man of erdinary 
Prudence would de under like circumstances," 







BR. R, Co, Vv. Anderson, 184 111, 294; Dukeman v. €. ©, ¢ 
O., 237 Til. 206. 
The authorities relied upon by defendant are in the 


in cases where the parties plaintiff had sustained injuries 
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- while crossing tracks laid down in public streets, and we think 
the distinction between these sutherities and the instant case is 
eleer; Certain of these cases have te de with the propriety of 
certain instructions, as for instance, the case of Fiynn v. Chi- 
Gago City Railway Co,, 250 Ill, 460, where it is held that an ine 
struction which recited, “If you believe from the evidence that 
the pinintiff by using his faculties with ordinary and reasonable 
care in locking out for danger could have avoided injury cn the 
Occasion in question, and that he negligently failed to doe sc and 
thereby contributed to the injury, if you believe he wes injured, 


then he cannot recover in this case," was not erronecus; and so 









an the present case, it may be said that if the jury believed that 
; Plaintiff had fniled te use his faculties with ordinary and reason- 
- pble care in looking cut for danger, it would be the duty of the 

_ dury te find the defendant not guilty, 

It is our opinion that the trial court erred in ine 
structing the jury te find in favor of defendant, and the judgment 
of that court will be reversed and the cause remanded fcr a new 
trial, 

| REVERSED AND REMANDED, 


MeSurely, F. J., and Holdem, J., concur, 
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BEULAH B, SKI 
APPAL FROM MUNICIPAL COURT 
oF CHICAGO. 


COMPANY, a cerporatio 218 Wolke 649 


KR, JUSTICE DEVER DELIVERED TH OPINION OF THE COURT. 


This ig an appeal by defendant from a judgment ene 
tered in faver of plaintiff in the kunicipal court for the sum 
ef $5006, 

Plmintiff, Beulah #, Smith, ie the widew of Hobart 

bP, Smith, whe during hie lifetime was engaged in a manufacturing 
business under the nane of H, F. smith Paper Co, After the death 
ef Yr. Gaith his business was carried on by plaintiff, the sole 
executrix under his will, by authority of the Probate court, The 
defendant C, ¥, Sherman represented certain creditors of deceased 
and some time after the death of H. FP, Smith he suggested to plaine 
‘iff that he might consider buying the business, including all 
ites assets, formerly conducted by Guith, As a result of the nee 
getiations plaintiff, acting under the authority of the frobate 
court, on October 8, 1923, executed a vill ef sale of the busi- 
ness and assets to defendants ©, %, Sherman and 5, R, Davis, 
A letter dated oetcober 2, 1915, signed by defendants Sherman 
and Davis, was attached to the bill ef sale and made a part 
therecf, The letter expressed the actual terms ef the sale 
by plaimiff te Sherean and Davie which was consummated by 


the execution of the bill ef sale, end contained a provision 
that defendantea Sherman and Gmith - 


“nay form a corporation, to which we may transfer whatever 
we purchase from you, and it is agreed by you that we may 


9 use the name of H, », Guith Paper Company as the name of 
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that corperation in the future conduct of the business; upon 
the express understanding, hewever,that ne lisbility shall 
accrue to you or te Hobart P, Smith Ketate from such use of 
that name, in case we do form such corporation, and make 
such transfer, then the said cerporation shall succeed to 
all our rights under this proposition, and shall assume any 
and all liabilities incurred by us hereunder, **#** This, 
however, shall not release the personal liability of the 
undersigned,* 

The record shows that the business was taken over 
by defendants Gherman and avis; that thereafter they with 
others ecrganized the defendant corporation as the Hi, PF, Smith 
Paper Company. 

The evidence introduced on tne trial tends te preve 
that one Karasek was injured sometime during September, 1915, 
while plaintiff was conducting the business formerly owned and 
operated by her husband, and en November 29, 1915, suit was 
brought against plaintiff as executrix under the will, A judg- 
ment was obtained by Karasek against plaintiff and the present 
litigation was inatituted for the purpese of compelling the je- 
fendants, including the HE. PF, Gmith Paper Company, to pay 
plaintiff the amount of this judgment. 

Several interesting questions are presented in the 
briefs of counsel; it will be necessary for ua to dispose ef but 
one of these questions, We are inclined te agree with the con- 
tention that there was & fatar misjoinder of causes of action in 
the suit begun by plaintiff againet gherman and pavis and the 
H. F, Saith Paper Company. The contract for the purchase of 
the business was entered into between plaintiff and Sherman and 
pavis. befendant H, F, smith Paper Company was not then in exe 
iatence. The evidence discloses that this corporation was cor- 
ganized a few days after the contract was entered into and that 
by proper resolution it assumed ali the rights and lisbilities 


ef the defendants Sherman end Devis under the contract, Sugges- 
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tion is made that the corporation was organized and owned by 
the defendants Sherman and Davis and one Bermingham and ene 
Brow; that Sherman and Davis represented Kermingham und Brown 
in the negotiations that led up te the execution of the bill ef 
gale. The present action is brought on the contract made and ene 
tered into by plaintiff with Sherman and bevie, The corporntion 
d@efendant was not then in existence and fellowing ite crganisabion 
it did not make any contract with the plaintiff which imposed any 
Obligstion upon it. If, ee a matter of fact or law, it became 
liable te plaintiff as a result of its assumption of the obliga- 
ticns imposed by the contract, such liability would give rise te 
@ cause of action distinctly different from that alieged in the 
statement of claim, It is apparent frem the pleadings and the 
evidence in the case that the defendants have not become jointly 
liable tc the plaintiff. If liable at all, the defendant corpora- 
tion ise liable upen its contract with Sherman and Davis; and the 
liability of Gherwan and Pavia, if any, to the plaintiff results 
from their contract with her, Involved in the claim of the plaine 
tiff there are two contracts with diff«rent persons, 
The case of Sleeper v. World's Fair Banquet Halil Co.,. 
166 111. 57, appears te be in point, The Supreme Court in its 
| Opinion, qucting with approval the language ef Judge Gary in 
the Appellate Court decision in the case, (64 ill. App. 642) 
madd: 









"fhe action is against one John &, Morris and the 
Banquet iiall Company joined as defendants, and, while the 
declaration undertakes to show contracts by each of the de- 
fendants with the plaintiffs, there is ne hint of any cone 
tract by defendants jointly. The declaration sets cut two 
written contracts with Morris and alleges the payment to 
Worris by the plaintiff of money thereunder; that Morris 
delivered the contracts and money to the Banquet Hall Company, 
‘whieh accepted the contracts and premised to perform them; to 
whom that promise wae made the declaration dees not state," 
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Gther autherities cited by counsel for defendants 
in support of their contention are Columbian Hardwood weber Ce, 
ve langley, 51 ili, App. 100; Goldmark v. Magnolia Anti Priction 
Metal Co., 52 i. ¥, Gupp. 446; Myers v. Lederer, 101 H, Y. Supp, 
1086; international Text Book Co. v. Fox, 154 i, ¥Y. Supp. 583; 
Jackson v. Bush, 82 Ala, 596, 


Where several) persons ere made defendants in an 
@otion ex contractu it must appear upon the face of the pleadings 
and from the evidence that the contract sued upen is a joint end 


not a joint and several obligation, Walker v. Mobile Marine Dock 


& Eutwal Insurance Co., 351 Ala, 530; Patterson et al. v. Lough- 


ridge and Powers, 42 i, J, 1, Reports, 21, 
In Rosenberg v. Barrett, 2 Bradwell, 589, it was held 


that a plaintiff, in erder to recover a judgment against several 
| defendants in an action ex contractu, must establish a cause of 
action against a1] the defendants and the record failing te show @ 
joint liebility of the defendants on the contract sued on, a joint 
recovery against all could not be sustained. Griffin v. Simpson, 
45 n. H, 18. 

It should be borne in mind that the present action 
is a suit at lew. The corporation defendant was organized October 
15, 1913, and the evidence tends to show that at the time of its 
orgenization ell ef its capital stock wae owned by the four indi- 
viduals mentioned, Oetober 14, 1913, in = communication to the 
Corporation signed by Sherman, Devie,and Rermingham and Brown, 
it is recited that Sherman and Davis had, "for the benefit of 
themselves, as well as the others whose names are signed to this 
letter," purchased from plaintiff the business formerly conducted 


‘by her deceased husband and that they proposed for a consideration 









uN 
\ 




















ek peal eh .¥ gage 1008, 9g 48, 18 — 
9 (ATES ov am dt * ¥ e204 1Oed = Me ¥ of * ee 















ORE 6A ry 80 


ue mt ets.ab 0 %0b obo. ore sagen 94 tavovee ered 


i 


an ants te oan ois moagar song ge fan ha u2gestace zB 
bas tubo, a ak nog beue oe ta aod ont. snag poneblve oe ap 
x if ecivaw 9 iidoy — Zou tar waldent fo taus van beet he ‘ 
— LY «Le —— j060 ASA {E 4,008 Z 

was £8 eesoger xt * ot 88 — 


Why ore 


tod ane oi ve » i Lowber! & — 1 — E——— Os ia sect, 


fanevee fentege Inompbal o Tovooey og xobx9 Fs, Di a 


Soa Py wabttat prover ont bem Béaatus tes one ‘ite ta dominos | 
16 dob & ,6o base FoRMeRES out ao stnabo ten, ods te —— 


— redotoo —“ oo 
i HURL How mastger tect & bane \pivat Aarro th ‘ud i mg ae * 
to ocd “wots bank Sivan saa an⸗ras ar Yast 5 bait. 
—2* of bomgle ote aedna onodw aradda ode ‘és thew 7 

— * dub nes XMI67 Weoakeud aus mi⸗at vtu aon b — 


hs Laatobienos a “at hosoneny end vada ae | 





ma 





go turn over this property to the corporation defendant. This 
propesition was —— by the corporation end as a considerae 
tion therefer the capital stack of the corporation was voted to 
the four persons named, Notwithstanding the fact that the evie 
dence tends to disclose that at the time of the transaction the 
four individuals named were represented by Sherman and Davis in 
the making of the contract with plaintiff and thet within a few 
days thereafter the four organized the corporation and became the 
owners of all of ite capital stock, we are of the opinion that in 
this action it must be held that at the time suit was brought 
the defendant corperation should be regarded as a distinct legal 
entity and that it had no direct contractual relationship with 
the plaintiff. 

| A motion was made in the cause to strike the state- 
ment of claim from the files, We think this motion should have 
been sustained,as from the statment 1t dees not appesr that the 
defendant corporation and 0, W, Smith and S&S, BR. Davis were jointly 
liable on the contract upon which plaintiff's claim is based. 
In an affidavit of merite filed by defendants they denied that 
they were cither jointly or severally liable to the plaintiff, 

As the judgment is to be reversed and the cause re- 
| .manded to the trial court, we do not dee» it advisable to discuss 
4 or decide cther questions presented in the briefs of counsel, 

The judgment of the Kunicipel court will be reversed 
and the cause remanded, 

q REVERSED AND REMANDED. 

" wesurely, P. J,, and Holdom, J., concur. 
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LILLIAN CUMMING, 
Plaintiff in &rror, 
ERRCHR TO EITRCUIT COURT OF 


COOK COUNTY. 


2181.4. 649 


KR, JUSTICE DEVER DELIVERED THE OFINIOK OF THE COURT, 


The plaintiff seeks to reverse a judgment entered in 
the Circuit court of Cook County in favor of defendant, a physie- 
cian and surgeon, in an action brought by plaintiff againat him 
for injuries and damages resulting from an alleged unskillful 
and negligent performance of a surgical operation upon plaintiff. 

There is a direct contradiotion in the evidence as 
to the character of the professional services rendered by the 
defendant to the plaintiff. {It will not be necessary to discuss 

at length this evidence; it i« sufficient te samy that the doctors 
whe testified in the case disagreed on materiel questions of fact. 
The evidence shows that defendent attended plaintiff during child- 
birth and the cperation which was performed by defendant dees not 
appear te have been difficult or unusual in character. 

. The testimony ef Dr, Hurley, whe teatified for the 

| plaintiff, would, if believed, autherize a sonclusion that the 

defendant hed not exercised ordinary skill in the performance of 

| this operation; but it is cur opinion that a decided preponderance 4 
(of the evidence introduced on the trial supports the evident con- J 

@lusion of the jury that the defendant had not failed te exercise 






the degree of care and skill legally required of hiw in the pere 

‘forsance of the cperation, Evidence wae introauced from which the 
jury wight have concluded that there existed a feeling of hostility 
° the part of pr. Hurley toward the defendant, but aside from this 
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the evidence introduced on behalf ef the defendant is of such 
strength that we are convinced that the verdiet of the jury was 
correct, But one witness (Dr, Hurley) competent to give technical 
and expert testimony touching the character ef the services per- 
formed by the defendant, testified for the plaintiff, Three 
dodtors, including the defendant, testified on behalf of de- 
fendant, and their testisony seems to us to bear the earmarks 
ef inherent probability and truth, The verdict of the jury was 
net by any means against the weight of the evidence, 
A point is made that the court erred in giving at 
the request of the defendant the instruction follewing: 
*nefendant wae not & warranter that his services 
would prove successful er that no 111 results te plaintiff 
weuld follow, but his duty was te pessese and use crdineary 
skill and care. By ecrdinary #kill is meant the skill of the 
average physician in good standing in thie community or 
Similar communities, rendering like services," 
Ye do net think this instruction is open to criti- 
Giem because it failed te define what was meant by the term 
“ordinary care,“ The instruction dees, whe ier erroneously or 
otherwise, atteupt to define the mesning ef the tera “ordinary 
skill,* and woth terms are so coupled in the instruction that 
when read in the light ef the circumstances of the case and the 
theory upon which the plaintiff seeks to recover damages against 
the defendant they should not be held to be materially different 
in meaning. The term *ordinary 2kill"® is defined in the inatrue 
tion to be "the ekill of the aferage physician in goed standing 
in this community or similar communities,” ete, It is asserted 
that the use eof the word “average*® in the instruction is inac- 
curate and misleading, There is some merit in this criticiam, 


In the ease of Holtaman v. Hoy, 116 T11, 534, the court said; 
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*fhe duty which the defendant, as a physician and 
surgeon, owed the plaintiff was te bring to the caee in hand 
that degree ef knowledge, #kill and care which a good physicim 
and surgeon would bring to a similar case under like ¢ircum- 
stances, While this rule, on the one hand, does not exact 
the highest degree of skill and proficiency attainable in 
the profession, it does not, on the ether hand, contemplate 
merely average merit ,* 


However, when the whele record in the case oefore us 


. de carefully coneidered, we are inclined to the opinion that the 


instruction is not so erreneous as to warrant a reversal of the 
enuce. Indeed, substantially the same if not more sericus error 
was committed in the giving of an inatructien tendered by the : 
plaintiff, which told the jury that the defendant was required 
to exercise "the care, attention and skill of an ordinary physie 
cian and surgeon," It would require some verbal finesse to dise 
tinguish between a physician ef crdinary and cne of average 
ability. ‘Yhe average juryman would, no doubt, find slight dif- 
ference in meaning between the terms. Both instructions placed 
too low the standard ef ability and skill by the law required of 
defendant, 

Complaint is made ef the givin, of defendant's third 
instruction. Vhe firat part of this instruction dealt with the 
question cf damages, and it was proper to tell the jury that the 
defendant would not be liable for damages “naturally and ordinarily 
resulting® from the birth of plaintiff's child, 

Other instructions complained of are not so ere 
ronecus as to authorize a reversal of the judrment. 

No error was committed by the trial Judge in his 


Tulings en the admission ef evidence which can be taken advantage 


(of by the plaintiff at this time. 


A motion made on the trial to atrike an answer given > 


Dr. Gullivan, whe testified for the defendant, cn the ground 


* 


that it was not responsive to the question, was properly cverruld ; 
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the Plaintiff is not permitted to urge in this court for the 
firet time an objection not offered in the trial court that 
“the answer was an expression ef opinion on an ultimate fact in 
the case, 

; ene judgment of the Cirouit court will be affirmed. 
| AVP INKED, 
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1. SHEITZR, doing business 
ase SYEITZER & CC, 


APPYAL, FROM CIRCUIT COURT 


Wo, 
GF QUOK COUNTY, 


218141.0. 649 


A CLOCS. 
@ Gorpe ration, 


HR, JUSTICE DEVER DELIVERYD THE GFINION OF THE COURT. 


Plaintiff brought evit in the Cireoult court ef Ceck 
County sgsinst Henry ¢. Bureama and defendant, Differential Cloak 
Company, to recover commissions alleged to be due plaintiff as 
broker, Burssa was dismiesed cut of the case and the cause pree 
Geeded to trial against the defendant, The omse was tried before 
a jury, which returned = verdict against defendant for 912,500, 
Plaintiff rewitted 66,500 of thie ou and Judgment wae entered 
Novesber 1, 1919, agninet the defeniant fer the sum of $6,000, 
Defendant brings the case here by appeal for review, 
: The claim ef plaintiff against defendant grew out of 
the execution of two written centracts for the sale of its capital 
@tock, Gevern] questions are disewesed in the briefe filed by 
 @ounsel, but defendant's main relionce is upon the point that the 
oontract fer the sale of a pertion of ite capital stcck wae never 
| eonswesated as the result ef efforts put forth by plaintiff or 
otherwise, 


: 


Mey 26, 1917, defendant entered inte ® written con- 


3 tract with Burema, under which he wae given an exclusive right to 
h 

 @@11 2200,000 worth of the company's common stock of the par vaiue 
of ten dollara per share, Aurema was to reesive ae compensation 







for his services a commission of 15 per cent. on the purchase price 
ef steck wold by Kim and hie rights under the contract were ta con- 
e for a period of nine montha, In Septeuber, 1917, George A, 
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'=Ghritton, one of defendant's stockholders, and ite attorney, re- 
quested plaintiff to aid in selling defendant's ateck, The con- 
tract of vay 28, 1917, with Burema wae at thie time in foree and 
aa ® result of negotiations between Chritton and H. 1, Sehuh, then 
defendant's treasurer and manager, and pleintiff, s contract was 


@ntered inte Setober 4, 1917, between Sureamm and plaintiff which 


———$— “=  ———_— -™ 


wae approved by the defendant, iUnder thie latter eontract plaine 
tiff undertock te sel] defendant's capltal ateck of the par value 


OF $160,000, and me te receive a commienion of 15 per sent, 


Geteber 3, 1917, Chritten wrete to plaintiff as follows: “I heve 
arranged matters so that you shall te paid an additional Ten fer 


ee 3 


Cent (10%) en all sales made under said contract by your sales} 


4 nan, * etc, 
















the evidence introduced on the trial tends to show 
that plaintiff thereafter tock etepe te wel) this stock and, for 
the purpeses of this opinion, it may be conceded that he acted in 
good faith and with rensenable energy and skill in complying with 
“his contract. Shortly after the execution of the contract A, i, 
Keasey, plaintiff's agent, met A, P, Nakay, a broker, who assumed 
te represent the “ime Gysteus Company, a clook company leeated in 
’ cago, and endeavored to enlist him in & sale ef defendant's 

te hie company. Thereafter, through the efforte of vakay, 
tings were held between “akay and representatives of defendant 
ny and the Time Systems(ompany, at which the persons present 
ussed propesitiona for the sale cr exchange of defendant's 

. A® the result of tiese meetings and other econvereations 


en individuals representing both companies, Hakeay on Decesber 
26, 1917, by letter to defendant notified it that he was authorized 
On behalf of the Time systems Company to deliver te defendant «11 


of the Time ystems Company's outetanding stock for the sum of 


j,000, payable $5,000 in cash and $30,000 in notes, payable at 
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. 
the rate o f g2,000 per month; the balance, §40,000, to be paid by 
the delivery of stock of tne Differential Clock Company of the par 
| Value of $56,000; the payment of the $50,000 in notea tc be see 
cured by the depesit of the cime Systems Company's stock in escrow, 
This preposition made by rekay was accepted by defendant. 
it is clear from the evidence that *,. 1... Sehuh, de- 
fendant's manager, was of the opinion that a deal was about to be 
@onsumated between the Time Gystems Company and the defendant, as 
in a letter te Keasey, plaintiff's representative dated ~ecember 
13, 1917, Seah wrote: 
*Under the arrangement as it now steanda we are te 
give the Time Systems people $40, OOO ,0C worth ef stock (at & 
4. @.. $56,000 par value) and pay them $35,000.00 in money or 
notes and of couree the latter will be the result, These notes 
are tc come due at the rate of §1,000,00 per menth beginning 
with the firet of karch, However, we have tc pay them $5,000.06 
between now and the first ef kareh. This deal seems to me to be 


elright end I forget to add that they are te finance the prepesi- 
tion, 
















The evidence showa that notes for $50,000 were executed 
by the defendant and alec a note for $5,000 payable on er before 
Wareh 1, 1918, These notes, together with certificates of the capi- 
tal stock of the defendant and also 6,000 shares, a1) of the eapitad 
stock of the Time Syetems Company, were placed in escrow with 
Chritton, defendant's attorney, Vive certificates of defendant's 
gteck for 1,000 shares each were issued to K, J, Schumacher, an of- 
ficer of the Time Systems Company, and were by his endorsed and de- 
livered te Chritton, 

The evidenee shows that prier to the making ef the 
above arrangesent the defendant and the Time Gystema Company nad 
“failed to conclude an agreement on a somewhat different basis, 
‘¢hritton testified that wakay in several conversations rppresented 
“Sohn ener and jmerich cf the time Syetess Company, and it is, we 
‘ , Clear from the evidence that makay was authorized to set for 
t se Time Gystens Company in the making of the contract, although 
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the evidence does disclese that thet company's efficers tock an 
active part in the conversations which finelly led up te the 
arrengement above referred te, Curitton, however, teatified that 
the consummation of the denl depended upon a promise made by 
Pakay tc procure the money necessary to make the payments ree 
quired of defendant and te enable it to carry cn its business. 
The evidence ices show that the eteck and machinery empleyeda by 
defendant in its factory at Grand Rapids, Kichigan, after the 
geteek certificates and notes had been placed in escrow, was 
brought to Chicago and placed in the plant oecupied by the Time 
Systems Company in Chicage. The uncontradicted «vidence, howe 
ever, shows that an arran;ement had been entered inte between the 
Time Systema Company and the defendant, under which the defendant 
was to pay rent for the use of the premises to the Time Gysteme 
Company peiding a final consummation of the deal, and thet the 
defendant did pay rent therefer during the-time that it occupied 
the premises, Chritton's teatimony, which is uncontradicted, was 
te the effect that all of the parties to the arrangement undere 
stood that the wtock certificates and notes were placed in eserow 
pending the fulfillment by Kakay of bis agreement te proeure ; 
money te enadle the defendant to meet its obligations and te  . 
Garry on its business; thet the stock certificates of the “ime 
Systeas Company were placed in his, Ghritton's, hand by jchumacher 


and Bmerich of that company and that he was told by thew te neold ‘ 
the certificates and also the stock certificates of defendant een | 
) the parties either agreed that the finances were in vight or they | 
— @ould not reise the meney, and if the finances were not forthe 





: coming, i was to turn beck the etoek in the Time bystene Come i 
pany and te the pifferential Clock (empany, the stock certifi-~ | 
cates of the Differential Cleek Company, i received the papers 

and those instructions and held them for several wecke,” 
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No effort was made upon the trial te contradict 
Chritton'’s testimony and the Letter of Schuh to plaintiff's agent 
expressly stated that the fime Systems Company, or its agent, was 
in some manner to finance the propesition, Further, the evidence 
shows that because of lakey'’s inability to reise money for def end- 
ant the parties tc the agreement, the Time dystess Company and de- 
fendant, by mutual agreement withdrew their respective papers in 
the hande of Chritton and the defendant's stock certificates which 
had been iasued to Schumacher were eanceled and pasted back in 
defendant's steek book, 

it is our opinion that the evidence siowe that the 
contract entered into between the respective compenies was not 
eeompleted by porfersance, Much impertance iv attached by counsel 
for plaintiff to certain statements made by Sehuh, whe severed 
his connection with defendant in December, 1917, te plaintiff's 
 @gmt. These sintesents were in substance to the effect that the 
arrengement between the companies had been comp] ected and that 
plaintiff was to receive §10,000 worth ef stock ‘at 80" per share 


as his cemmission, 
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It is apparent from the evidence that 911 of the per- 













Sons interested im the matter felt that arrangements had been come 
Pl eted for transfer of the stock at the time the escrow agreement 
j was entered into. ‘mder the eirounstances, Schuh's statements 
and conduct were not unnatural, The undisputed fact, however, 
appears from the record that the deal had not been completed, 
There is ne denisl in the record that wakay agreed to furnish the 


money which would enable the defendant to clese the transaction 
and te carry on its business, ‘The evidence shows that the one 

dominent fact which controlied the conduct of the defendant and 
| officers was its need of money to conduct ite business, It 


for that reason that it in the first instance entered inte 
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the contract with Buramea for the sale of its steek, and it is 
Clear that the same motive onused it to enter into the srrangenent 
with the Time ‘ivetems Company. The contract between the coupanies 
was not, 19 urged, a binding and enforceable contract on the yar- 
ties therete, The unquestioned evidenes is that it} depended upon 
Nekay's ability to furnish money. »efendant derived no benefit 
whatsoever from the centract, It never proevred thereby @ sale 
of ite steck end there is ne evidence whieh tende to prove that it 
acted threughout the matter in bad faith teward pleintiff. ‘The 
execution of the tentative agreement between the Time Gyatems 
Company and the defendant did net in and of itself oreate o liae 
bility ageinest defendant in favor of plaintiff, Lawrence v. 
Bhodes, 186 i121, 96; Rand v. Conkrite, 64 11. App, 208, 

It is argued that Chritten, veing aticrney or agent 
for defendant, was not quelified te receive the papers in ques- 
tien in eseresv, Ne question is raised by the perties te the 
transaction ae te the validity of the escrow agreement. None ef 
the perties having en actus] interest in the contract raised any 
question as te ite validity, ‘The only queation at issue is whether 
in fact the parties had completed the transaction for the transfer 
of the eteck and whether ites oonelusion depended upen the proudee 
ef Wakay to borrow the money, and on that question, as we have 
stated, the evidence iu a1] one way, We ure not prepared to hold, 
as urged, thet Chritten'ts testimony is entitled to Little weight, 
Ke withdrew from the case na defendant's attorney when it became 
evicent that he was to become a witness, it is true that he has 


‘Fepresented the defendant, as its atterney, for a number of years, 
my’ 
‘but neither this fact nor his relation to the litigation authorizes 





us te question his veracity, His teatimeny finds muck support in the 
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eonduct of the parties whe were direotly interested in the cenit: 
otion in which he acted, | 

hs The judgment of the Circuit court will be reversed 

es bh findings of fact, 

* REVERSED WITH FINDINGS OF PACT. 


PB. Joe and ReSurely, J., concur, 
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28807 FINDINGS OF PACY, 


We find as fects in the case that no centract gas at 






: time consumzated between the Time Jystems Company and the de- © 
fendant for the sale or transfer of capital took of defendant te 
th Time 3ystens Company; thet the agreesent between these twe 
‘ ies was tentative in character and that it depended fer 
consummation upen a premise made by Makay, which promise wae 
perfermed by him, " 





a ~TOAT XO SOUTH 





te asv fouvtmos en fais oon off of afoad Ge Dall oF 
ob ot¢ bas Yael Sapdeys emlT end npavied dodanumnce oats § 
of saabwe toh Yo Meote ia¢iqas to 49 laces? te Wdae oud 0% ah ‘ 


a sith eb boettoe 


4 





166 - 25958 \ 








BLAKELY OSWALD PRINTING 
COMPANY, # corporation, 

4 f APPRAl PROM RUPICIPAL COURT 
vs, 


GRORGE 5, Keomiy, 


OF CHICAGO, 


2181.4. 649 


WR. JUSTICE DEVER DELIVERED THE OPINIGH OF THE COURT. 


Thies is an sppeal frem an order ef the Nunicipal 
court of Chicage denying a motion made on behalf cf defendant 
te set aside or vacate a judgement of that court centered egainst 
@efendant. august 15, 1919, 
The record shows that July 30, 191%, @ fluries sume- 
mons was issued cut of the iunicipal court in the cause, meade 
 Peturnsble August 15, 1919. ‘The return of this pluries summons 
recites that the deputy bailiff served the summons upon the 
defendant personslly by delivering to him a copy of the summons, 
preecipe and statement ef claim with affidavit attached, and that 


he at the same time informed defendant of the contents thereof, 


The return recites that the pluries summons was served on defende 
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ant on August 8, 1919, August 15, 1919, no appearance having 

been filed by defendant in the cause, a default was entered therein 
Sgainst him, Cetcber 7, 1919, counsel] for defendant entered a 

3 special appearance for the purpose cf making a motion to vacate and 
get aside the judgment entered August 15, 1919, ‘The petition filed 
. in suppert of the motion to vacate alleges in substance that the 

4 deputy bailiff who made the return on the pluries summons “falsely, 
"wrongfully, and contrary to the truth, stated and represented that 
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the charge made in the petition is that the defendant never had 
at any time teen served with ® summons in the suit, 
"he trial Judge refused te hear certain oral testi- 


mony cffered in suppert of the petition, 


In the recent cage of Chapman v. North American 
Life Insurance Oo., 202 11, 179, it wae held that error of 


fact which micht be assigned under a writ of error coram nobis 
er by motion under Section 89 of the lractice Act must be as to 
a@ matter cf fact unknown to the court at tis time judgment was 
Pendered, such av that the nominal defendant was dead, «te,, and 
it was held therein that the return of @ sheriff on a summons 
that the president of a defendant corporation could net be found 
in the county was cenclusive on the trial court and could not be 
questioned on a writ of errer coraz nobis or in a proceeding 

under seotion 89 of the Practice Act and was binding upon the 
court whieh entered the judgment unless questiened during the 
ters at which the judgment was entered. In deciding the case 
the Supreme Court said; 


“If that finding is untrue the fault was with the 
sheriff and not with the court or judge, It was the finding 
of the sheriff and the court regarded it as true, which ke 
had the right and power te dc, and could not do otherwise 
unless contradicted in some proper way recognised by law, 
it was such an errer of fact as would have destroyed the 

; judgement if known by the court in time, ve thorefere held 

in our first decision of this case that it was euch an error 
ef fnot as would require the judgment to be set aside or re~ 
ealled under this metion, On a rehearing we were clearly of 
the opinien that we were in error, after considering another 

; point and cther decisions thereon to which our attention was 

j not called in the first inetance, It has been uniforsly 

held by this ccurt and by cther courts that both parties to 

a@ suit at lew are conolusively bound by the sheriff's return 
after the term of court hae ended in which the judgment was 
entered and wherein the jurisdiction of the defendant's per- 
eon depends upon such return. The return cannot be contradicted 
in the same cuit in any particular at such time. This wae the 
rule at comuon law, and sc far as we know there is no holding 
in this country te the contrary by any court of last resort, 
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(Ridgeway. ¥. Bank of Tennessee, 30 Tenn, 523; Shoffet v. wenifse, 
[YF 6 O; Se v. Anderaon, 1 Tenn, Ch, 1275) Tt was ace 
cordingly held in the three enses cited, and for the reason 
afcresnid, thet errer coram nobis does not lie to vacate a judge 
ment upon the ground t contrary te the sheriff's return, 
there was, in fact, no valid service, 

The doctrine prevails in this Atate that the return 
of the sheriff on the summons, where the return is in hamsony 
with the findinge ef the court in its judgment that the defende- 
ant was duly served, cannot be contradicted after the term of 
court has ended in which judgment wns rendered, except in rare 
instances, as where the sheriff is sued for making a false 
return, whcih ia one of his remedies where the defendant is 
damaged by a false return," 


The decision cf the Supreme Court in the Chapman 


ease supra is well supported ty sutherities cited therein,and 


@oneeding the truth of the allegations in defendant's petition 
he is not legally entities to the relicf he sought by hie motion 


te vacate the Judgimt meade after more than thirty deys had 
@lepsed from the date of the entry of the Judgment in the kunici- 


pal court. it is not eharged in the petition that the alleged 


false return wae mode by or through the fraud ef the plaintiff 
mer that pinintiff had any knowledge therecf, 
| The judgmet of the funicipel Ceurt will therefore 


4 be effirned. 


AVPIRMED, 


| Mesurely, FP. Jen and Holdom, J,, coneur,. 
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ERROR TO 
SUPERIOR COURT, 
COOK CCUNTY, 


MR. PRYSIDING JUSTICE TAYLQR delivered the opinion of the 
cours. 


Helen V. Conley, the plaintiff, by Wilford ¥. 
Conley her father and next friend, brought suit against 
Henry Besty the defendant, for —— injuries alleged 
te have been sustained by her through the negligence of the 
defendant, she recovered a verdict in the sum of $10,000.00, 
and after a remittitur judgment wae entered in the cum of 
$7,500.00, The declaration contained two eounte. In the 
first it is averred that the defendant on or about August 1, 
1913, was the owner of a four story and basement building 
containing many apartments, one of which was rented to the 
plaintiffs father, in whose household she lived; that in 
the rear of the building there was an enclosed court or 
Vacant space with a cement floor for the comwnen use and 
—— of the cecupants of the building; that there yore 
stairways, passageways and landings for the common use of the 
Occupants; that it was the defendant's duty to keep the same 


in reasonably good and safe repair; that the defendant failed 
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and neglected to keep said co rts, stairways, passageways 

and landings in re@senably good and safe repair and negligentiy 
permitted a portion of the stairway leading from the first 
floor to the court or vacant space in the rear thereof, tow 
wit; the radlings, to become loose and defective; that said 
leese and defective condition of the railing was known, or 
cught to have been known te the defendant and was not known 

te the plaintiff and eBuld not have been discovered by her 

by the exercise of ordinary care and diligence; that the 
railing, without warning, fell and toppled over upon the plaine 
tiff and seriously injured her, The second count alleges, among 
other things, that the defendant was notified ef the said 

loose and defective condition of the railing and promised te 
fix and repair it but carelessly and negligently failed te do 


The plaintiff, Helen V. Conley, was born at 4221 
Wabash avenue, Chicage on Januery 22, 1911. The alleged 
injury took place on July 10, 19135, when she was about two 
and one half years old, At the latter date she was Living 
with her parents upon the premises in question, 4139 Michigan 


avenue, 


| It is the theory of the plaintiff that on the evening 
_ of July 10, 1913, between six and seven o'clock, part of the 
metal railing of the stairway fell and struck the plaintiff, who 









at the time was in the enclosed cement court and injured her 

se that her left leg is permanently shorter than the other and 

the hip of that leg seriously impaired. On the other hand it is 

| the theory of the defendant that the verdict was against the mane 4 

fest weight of the evidence, and that the lameness of the plaine 
‘tate existed more than a year before the accident. 
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The evidence of the mother is to the effect that the 
plaintiff was born January 22, 1911, at 4221 Wabash avenue; that 
en the following March the family moved te 4139 Michigan avenue; 
that at the time the plaintiff, who was nearly 14 monthe of age, 
was just beginning to stand around; that she was a "real heavy 
ehiid"; that she did net limp prior to July, 1913, and that 
prior to the accident in question she never —* any serious illness; 
that on July 15, 1913, she heard the plaintiff ery out and she 
went to get her and met a “ies Hirsch bringing the plaintiff 
in her arms; that she found a red sear across the lower part 
of her left hip; a red mark like a bruise, about an inch ond 
a half long and an inch wide; that she looked at the bruise 
every day; that at firet it was red and then it gradually 
turned green and black and in about three weeks disappeared; 
that prior to July 10, 1913, she had no trouble with her; that 
ehe rested well; that after the injury she was very restless; 
that about eight or ten weeks after the injury she first obe 
served the plaintiff limped; that it was very slight at first; 
that in December she was a little lame and limped; that “it 
was a slight limp, her foot turned a bit", that in January 
1914, the plaintiff was put to bed with a weight on her leg 
and the leg in splints; that the cast remained on for ten weeks; 
that two weeks afterwards she was walking abowt with a slight 
limp; that prior te the injury in question she had never, to 
her knowledge, fallen down, 


The father of the plaintiff testified that prior 
to July 1913, she did not walk with a limp, One Lee, in the 
commission business, testified that in 1912 end 1913 he saw 
the plaintiff nearly every evening, and that prior to July, 


0a, she did notiwalk with a limp, but thet in the latter 


t Of August or the first of September she was limping, was 
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lame in one leg. One Rebecca Hirsch, who lived on the first 
floor, testified that on July 10, 1913, between six and seven 
in the evening, she heard a scream and ran out and saw the 
plaintiff lying on the cement fleor with the railing on her 
hip; that she knew the railing and that it had been loose 
prior to that day; that the plaintiff limped a little before 
July, 1913. 


One Meisinger, a butcher, who lived above the 
Conleys, testified that om July 10, 1913, about 7:00 P.M, 
he heard a scream and he ran down and saw the plaintiff lying 
on her face with the railing on her; that it was the raile 
ing off the side of the stairway; that the railing was composed 
ef pipes and netting; that it weighed from 35 to 40 pounde 
that he saw the plaintiff almost every day prior to July, 1913; 
that he never noticed her limp prior te July, 1913; that the 
railing was up when he went home that day; that she dragged her legs 
perhaps, one after the other. Cne Vandevort, a stockman, with | 
Revell & Co,, who lived on the premises, testified that he 
heard some one “holler® and hurried out and saw the plaintiff . 
lying on the ground with the railing, weighing about 30 pounds, 
against her hip; that the railing had been loose for some days 
before; that juet before he heard her scream, he saw the raile 
ing and it was not in its proper place but was leaning up against 
the side of the stairway; that he mentioned it to his wife; 
that prior to July, 1913, he saw her walking every day; that 
her walk was natural, just as any other child, 


Vanderwort's wife testified that she heard the child 
seream as though she had been murdered; that she did not see 
her when she was lying in the court; that shm knew the men 
took the railing off her; that the railing had been off once 
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before; that the janitor, Gordon, set it upon the steps again 
without fixing it; that it remained some time that way; that 
she saw him put it back and not fasten it; that the plaintiff 
was a fat, chubby little child; that she had seen her play 
with other children since she was 18 months old; that she had 


never noticed her limp, 


One Reitler, for the defendant, testified that she 
noticed just e slight lameness when the plaintiff wae learne 
ing to walk, when about a year old, and that it continued and 
grew worse; that she lived upon the premises, The daughter 
of the last witness, a child of twelve years old, testified 
that she knew the plaintiff from the time the family moved 
into that building; that from the time she was a year old 
she limped; that some times she would fall down; that she 
played with her, and she (plaintiff) dragged one leg; that 
she walked for about a year before July, 1913. Joseph Hirsch, 
who lived in the same building, testified that the plaintirr 
limped from the time she started to walk, Mrs, Morrison, whe 
lived in the same building, te:tified that she observed the 
plaintiff limped a little from the time she started to walk; 
that she thinks it was in July, 1912, Mre. Flasher, whe lived 
in the same building, testified that the plaintiff limped when 
she first began walking; that she saw her fall frequently; that 
she began to walk in the fall of 1912; that she was then about 
nine months old; that she once saw her fall down eight or ten 
steps; that she relled down. The daughter of the last witness 
testified that the plaintiff limped from the time she began 
to walk, 


The daughter of Mr, and Mrs, Hirech, testified that 





the plaintiff had » slight limp in the left leg; that she limped — 
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when she first walked; that she would walk along and trip; 

that her left foot would get under her and she would fall down; 
that she first noticed it when she started to walk; that she ~ 
thinke it was first in 1912 or the latter part of 1911 when 
ghe noticed the plaintiff walking; that the limp is worse now 
than when she first observed it. 


fhe witness Gorden, for ten years and eight months 
the janitor of the building, testified that the plaintiff 
limped ever since she knew how to walk; that at the time the 
railing fell he heard it strike the cart; that he was about 
fifty feet away; that the plaintiff was to the south and was 
not crying but was standing with the other children; that tle 
cause of the railing falling was that the screws had become 
rusted on the bottom and the children climbed on the rail from 
time te time and thus xnocked it loose; that he did not know 
the screws were rusted prior to that times; that the plaintiff 
was limping the first time he saw her walk, in the early part 
of the summer after they moved into the building; that it was 
the left leg; that he thinks he spoke to her mother about it 
in 1912; that the mother said that the plaintiff did not, limp; 
that the railing fell out about 2:30 o'clock in the afternoon 
and that was the only time he knew of the railing falling out; 
that he could not tell how long the serews had been rusted and 
became loose, The mother of the plaintiff testified that the 
only time she talked with Gordon about the plaintiff limping 
was in 1913. 


In rebuttal, Mannie Hirsch, whe lived with his father 
on the premises, testified that he saw the railing lying on the 
Plaintiff and that he remembered some one picking her up and 


_ taking her in the house; that it was about 5€50 in the 
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afternoon, 


Dr. Greensfelder testified that he attended her in 
the latter part of September, 19135, that there was an acecumue 
lation of fluid in the hip joint; that in December it hed not 
subsided and he had her sent to the Michael Reese Hospital; 
that he treated here there in January and applied an extension 
apparatus; that there was an increasing limitation of motion; 
that she was in the hospital several weeks; that then a plaster 
cast was put on and kept there for several weeks; that aftere 
wards she was kept under treatment for a year and a half; that 
in June or July, 1917, he examined her and found a displaced 
hip and the leg shorter, about an inch or an inch and ao half 
shorter than the other; that the condition is permanent. He 
further testified that he treated her for bronchitis when she 
was 18 or 20 months old; that he saw her walking then and 
did not observe any lameness in her walk at that time; but that 
he would not say there was a slight limp; that when he said he 

; did not observe it, he was thinking about the cold and under~ 
taking to cure it. Dr. Mills whe examined the plaintiff testie 
fied that the left leg wag an inch and a half shorter than the 
other, It was, also, the opinion of beth doctors and a Dr. 
Roach, given in answer to hypothetical questions, that a tubere 
culosis condition (such as existed in the hip) might be caused 
by the alleged injury. 


The cause was tried before a jury; a verdict for 
$10,000.00 in faver ef the plaintiff wae rendered; and upon 
a remittitur being made, judgment was entered in favor of 
the plaintiff in the sum of $7,500, 00, 


' From the evidence it is seen that the father and 
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mother, Lee, Meisinger, Vandevort, and his wife, all gave 
evidence that the ehild didnnot limp before July 1913. On 
the other hand Mre, Reitler and her daughter; Joseph Hirsch 
and his daughter, Mre. Morrison, Mrs. Flasher and her deughter 
and Gorden, the janitor, all teatified that she limped from 
the time she began to walk. Rebecca Hirsch testified that 
she limped slightly before July 1913. Br. Greenfelder, who 
attended her when she had a cold, and saw her walking around, 
intimated that if she had a slight limp, he did not notice it, 
There is ne doubt that the proof showed that, at the time of 
the trial, the plaintiff was lame and that the left hip joint 
was seriously injured and that the left leg was shorter than 
the other, 


The plaintiff's claim as to liability is based 
upon whatever proof there is that the child was not lame before 
the alleged injury in July 1913, At the time of the accident she 
was about two and one half years old. Ghe was, as testified 
to, a fat, chubby, “real heavy” child. Her mother said she 
began to walk when she was fourteen months old. rs. Flasher 
said she limped when she began walking in the fall of 1911, 
although the child was born January 22, 1911. Keitler says 
when about a year old. Miss Reitler when she began to walk. 
The evidence of some of the defendant's witnesses is not pere 
suasive. A fat, chubby child of a year or fourteen months of 
age may be awkward and ungainly, and like all children when 
learning to walk, stumble and fall, and even seem to limp and 
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yet be normal and without physical defects, Certainly, considering 
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the evidences and the conflict in the testimony, the determinae 
tien ef the questions of lameness, when it began, and if, after 
July, 1913, and the cause, all were for the jury and we are 
of the opinion that their verdict, in view of the evidence, 
and apart from other considerations, should not now be dise 


turbed by us, 


It is centended by the defendant that the attitude 
of the trial judge towards Josephine Reitler, one of the 
defendant's witnesses, deprived her testimony of the cone 
sideration which it was entitled to receive from the jury, 
She was a girl 16 years of age at the time of the trial and 
12 years of age at the time of the injury to the plaintiff, 
We have read very carefully the examination and testimony 
of the witness and are of the cpinion that nething took 
Place which can reasonably be considered as having materially, 
hurtfully affected the defense, As to the trial judge re= 
questing her te remain in the court roem and net to discuss 
the case with any one until he gave her permission; we do 
not think that ef sufficient import to constitute material 


error, 


It is further contended that the court erred in 

refusing to allow the defendant, in catechising vrs, Reitler, 

‘to put the question, pertaining to limping, “Did it @uddenly 

get worse or was it gradual?" Considering what the record con= 
tains, and that it overwhelmingly shews by witnesses both for 

the plaintiff and the defendant, that the lameness did grade 
ually get worse, that contention in our judgment is negligible, 
Purther, that very witness had already testified that there was a 


@light lameness which continued te grew worse as the plaintiff 
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of evidence, which, after a careful examination, we are of the 
epinion are untenable, But, there is one matter of procedure 
which we are compelled to eonclude constitutes sufficient errer 


te compel a reversal of the judgment, 


fhe defendent by his cevnsel requested the court 
te require the jury to find specially upon certain questions 
of fact, Among the eight were the following; (1) Hew long 
has the injury complained of manifested itself upon the 
plaintiff? (2) Was the plaintiff iame in her left hip prior 
te the happening of the alleged injury? (3) Was the plaintiff 
lame in her left hip at the time eof the happening of the 
@lleged injury? And (4) were the alleged injuries suffered 
by the plaintiff whelly caused by the alleged accident, if any, 
complained of? The court refused to submit them to the jury 


and marked them refused, 


The statute (Sec, 79, Chap, 110, Practice Act) provides 
that thejury "may be required by the court, and must be so ree 
quired cn request of any parties to the action, te find specially 
upon any material question or questions of fact which shall be 
stated to them in writing,* etc, And, further, *When the spece 
ial finding ef fact is inconsistent with the general verdict, 
the former shall control the latter and the court may render 
judgment accordingly.” It will be seen, therefore, that it is 
the law that the dq@mand for a special verdict is mandatory, 


in Fortune v. Jones, 30 Ill, App. 116, the court said, 
"The only questions material under the statute ere such as if 
answered as the parties offering them desires will make a vere 


diet for the other party inconsistent." Considering what cone 
stituted the claim of the plaintiff, and the theory upon which 


the cause was tried, it is quite obvious that if the questions 
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above set forth had been propounded te the jury and they 

had been answered that the injury complained of manifested 
itself prior to the date of the accidemt and that the plaine 
tiff was lame in her left hip prior to the time of the alleged 
accident, then the answer te the interregatives would be ine 
consistent with the verdict which they brought in, The time 
when the plaintiff first appeared to limp was important, it 
was an ultimate fact, and if found by the jury to have manie 
feated itself pricr to July 10, 1913, would be, te a large 
extent, controlling, A large number of witnesses were called 
by the defendent who testified that it did show itself when 
the plaintiff began to walk, at a time prior te the accident, 
and on the ether hand a number of witnesses for the plaintiff 
testified that she did net limp until some time afterwards, 
The interrogatories on that subject, therefore, were of great 
moment, and we are of the cpinion that under the statute it 
was error te refuse them and that the judgment must be reversed — 


and the cause remanded for a new trial, 


REVERSED AND RYRANDED FOR A NEW TRIAL. 


O'CONNOR, J. AND THOMSON, J. CONCUR, 
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' COOK COUNTY, 
CHICAGO CITY \RAIL. JUPANY, et al, 


9181.4. 650 


MR, PRESIDING JUSTICE TAYLOR delivered the cpinion 


of the court, 


On February 19, 1914, the plaintiff, Andrew Krausz, 
by his next friend, brought suit against the defendants for 
damages, There was a trial by jury and a verdict for the 
defendant of not guilty, Judgment being entered on that vere 
dict, this writ of error is prosecuted, 


The theory of the plaintiff is that he was riding 
on the rear of a wagon - which was being driven south on 
Halsted street - his legs dangling over the tail gate, when 
a street car came up from behind and through the negligence 
of the motorman ran inte him and caused him serious injury; 
that the verdict of not guilty was contrary to the weight 
of the evidmee; and that at the trial certain errors in 


precedure took place, 


The plaintiff, who, at the date of the disaster, 
was a boy under 15 years of age, and employed as an errand 
bey for a rubber stemp manufacturer, started to work about 
8:00 A.M., August 18, 1913, and, seeing an express wagon 
by geing south along north Halsted street in the direction he 






red to go, jumped up on the wagon and sat upon the tail — 
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gate, facing nerth, with his lege hanging down. At the tine 

he got on the wagon it was going along near the qurbh on the 
west side of the street, Halated street rune north and seuth 
and Divisien street crosser that street and runs east and west. 
Within the block nerth of Division street, on Halated street 
where the disaster occurred, there were a number of packing 
houre markete ic front of which wagons were backed up te the 
eurb, ‘The driver of the expreen wagon upon which the pleine 
tiff wee riding drove into the etreet ear track about a block 
north of the place where the plaintiff wes injured. A steam 
railroad eresses Raisted street diagonally ot Sivieten street, 
Two eouthbound cars were standing north of the reilread croste 
ing. When the horses drawing the wagon reached the north end 
ef the street car in front ef thes they stepped, ond just about 
that time or almoet immediately afterwards, a etreet car, eoxning 
from the nerth, sleng Halsted street, etruck the plaintiff as 
he wae upon the rear of the wagen and seriously injured hie 
right fost and leg. 


As te the way im which the disaster ecourred, five 
witnessen testified on behalf of the plaintiff, ne of the 
five, however, Fink, a butcher, tertified only te the scene 
ae it existed immediately aftr the collision, Wis evidence 
is to the effect that the firet he knew of the matter was a 
erash; that he then saw the plaintiff eon the rear of the wagon; 
that one of the horees was Knovked down and the pole ef the 
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wagon seemed to be shoved under the etreet oar; that the other 

horee was standing at the side; that the terse that was knocked 
was "kind of shoved under the car"; that the car back of the 

«ss Wagon was about 4 te 6 feet away from it; thet he did not hear 

amy bell rung. 
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The plaintiff's other witnesses who testified to 
the cecurrence were Mhey, a burglar slarm operator; Albreeht, 
manager of a branch house for Armour & Co.j Warwick, ® salene 


man, and Trams, the man who drove the express wagon. 


The evidence of frame, whe wae the driver, is to 
the effect that he turned into the street car track near 
Division street about two blecks from the place of the acale 
dent; that when he got inte the track he looked back about 
@ block; that he dic not eee any street onr; that just north 
eof Division street where the railroad ercsesing is, s car in 
front of his stopped and he slowed down and stopped; that the 
car stopped at the regular stepping place and took on quite 
a fow passengers; that when it firet stepped he wee about 
36 feet behind itz; that he lecked back north a bleck er so 
end did not see anything north of him; that he stopped about 
five feet back of the ear; that the pole of hin wagon did 
met strike the car aheed of him; that he stopped about a 
minute and wae talking to « friend of his on the seat when 
all of a sudden there we «2 erash and a push and one ef the 
horees got leese and the dashboard of his wagon was tight 

vurp againet the beck of the cary that he wae thrown up ageinet 
the back part of the cary that he did mot see the plaintiff 

ss wnt4 afterwards on the sidewalk; thet he did not hear any 

. bell before the. crash or any shouting. On cross examinae 
tion he testified that he did not knew anybody wan riding 

on the tail ef the wagon; that he had «a iead of eight er ten 







Pieces on; that the tail gate of the wagon wae down even with 
the floor and stuck out a foot, 


The evidence of the witness Fhey, who at the time 
wae sitting on the eest of the wegom, riding with Trems, the 
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driver, is to the effeet thet they had te drive inte the 
street onr track beenuse of the wagons otending near the 
curb; that they did so about = block away from the place 
ef the accident; that at thet time he looked back and saw 
no etrect car behind them within six or seven blecks; that 
near Divieion street the wagon etepped back of a car which 
had stopped about thirty fect north of the north gates ef 
the railroad creseing; that the team war stopped about five 
feet from the gar in frent ef it; that the pole of the wagon 
did not run into the oer in front; that between ten and 
fifteen perrnene got on and off the ear in front of then; 
that the next thing that happened was a bump from hehind; 
that he did sot heer any bell or any shouting before that; 
that #hen the bump came the wagen wae shoved up te the 
rear platform of the car; that the left horse went up to 
hie shoulder under the platform of the car; that he did 
net knew what became of the pole ef the wagon and the other 
horee; that he was thrown forward and struck the end of the 
tep of the year Platform of the car where the sign ie with 
the right eide of his head; that Trams was thrown out into 
the strest. On crows examination he stated that when he 
got on the wagon no one wan sitting on the tail of it; thet 
he did not know that the plaintiff was on the tail end of 
the wagon until the time of the aceident; that the pole of 
the wagen did not hit the dashboard of the car ahead when 
they stopped; that something hit the wagen from behind. 


The evidence of Albrecht, manager of 4 branch 
house for Armour ond Go,, who at the time of the cecurrence 








was etanding in the doorway of hie place of business about 
td feet away, lightly to the north, is to the effect that 
' had been standing there minute or a half ninute; 
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that "there was a ear ahead of thie wagon, and the wagon 
stopped, and the other ear bumped into thie wagen"; that 
he did not hear any bell ringing. On croos examination 
he said, "The ear hit him, i didn't notice anything until 
I saw him hit, It hit right full inte him.*; that he saw 
it all, 


fhe evidence of the witnese VYarwick, a salerman, 
is te the effect that he was nitting in the front seat of 
the rear car going south; that his attention was attracted 
by the motorman shouting, “hey, hey"; that he looked ahead 
and saw thet the street oar hod etepped; that there wes an 
exprese wagon in the rear of the first car; that he heard 
the brakes; thet when he heard the motorman and leoked up 
the our was approximately twenty feet away from the wagon; 
that at the time the trekee were applied the car wae going 
ten miles an hour and after the brakes were applied and the 
motorman shouted the ear slipped right inte the wagen; 
that he did not see anything of the boy until afterwards; 
that he did net notice him on the beck of the wagon, On 
eross examination he testified that he did not see the 
motorman but he heard him aay, “hey hey, there you lad"; 
thet from the vibration, he thought he was stopping the 
Car; that it went about twenty feet; that afterwards he 
ouw the boy wrt pinned right there in pesition and sould 
not move; that when the car shoved the team the herse on 
the right hand side was knocked down and his neck was 
under the car; thet he heard no beli rung at that time, 


The evidenee of the pleintiff himself is that on 





“Street; that he saw this express wagon on which he had 


the day in question, going te work, he walked down lielsted 
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formerly ridden five or six times; that he got on about 
three blecks north of Division street; that when he get 
inte the wagon he looked to see if there was anything be 
hind him but saw nothing; that he could see about eight 

er ten blocks; that he was facing north with his legs 
hanging down, sitting on the back end of the wagon; that 

he does not know whether there was a tail gate; that he 

did not know just when they pulled into the street oar 
track; that about a block north of Division street he saw 
a car about a block away and as they neared Division street 
the wagon stopped and he turned around and iooked around 
the side of the wagon to see what it stopped for and he 
saw people getting on and off the street car ahead of him; 
that that was near the railroad crossing; that the next 

he knew he heard a noise back of him and turned around; 
that then the street car was pretty close, about ten or 
fifteen feet away; that it seemed to be coming pretty fast; 
that then he tried to get his feet up on one side but only 
succeeded in getting the left foot out of the way onto the 
floor of the wagon; that the other foot was about half way 
up; that the next thing he felt the street car push the 
wagon with him between it and the car, his right leg, about 
four inches below the knee; that the car which struck him 
was about a block or a block and a half away when the 
express wagon first stopped; that an operation was performed 
on his leg; that he was in bed 5 months, in a wheel chair 
for another month or two and then on crutches; that now 

his toes are stiff and seem to be bent over and his ankle 
aleo is stiff; that the leg seems to be shorter and about 
half as thick as the other leg; that he can walk but has 
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to raise the right knee higher than the other knee; that he 
ean not run; thet it was fourteen months before he went 
back te work; that at the time of the accident the weather 
was clear and Gry; that at the time of the collision he 
noticed flying glase in front of him; that some of it hit 
him; thet it must have come from the street car; that the 


street car windews were broken in the collivion. 


On croes examination he teetified that he did not 
know whether the tongue ef the wagon hit enything when the 
wagen stopped; that he did not notice whether the bell of 


the street ony was rung or not. 


the ecourrenee sitnesees, ou behalf of the defende 
ant were Gieralm and Bohn, motorman and conductor, respective. 
ly, of the car in front of the wagon, «nd Bowlen and Gerdon, 
the moterman and conductor of the car which struck the vinine 
tiff, 


The evidence of Gierahn io to the effect that when 
he stopped hie car, the nerth end of it was shout 95 to 100 
feet north of the usual stepping place north of Division 
street; that "I came to a stop and the wagen gave me an 
awful sudden bump in the back"; that he then suddenly applied 
the braken te held hie csr tight te prevent it from going 
further; thet he was going te ge gut to see what wae wrong 
and he get another bump in about a second or so; thet he 
went out and found a wagon up against hie car and « car 
behind; that the front end of the car north of the wagon 
Was 15 or 20 feet from it; that the ear ahead of him hed 
stopped at the reguler stopping place and he stopped behind 


that. 
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The evidence of Bohn, the conductor of Gierahn's 
ear ie to the effeot that he was on the rear of the car 
when it weepped, about 55 feet worth of the switch at Dive 
ision street; that there wae a Nnleted street car abead of 
hie cary that he enw @ team come on m trot about 150 te 206 
feet north of hin; that when the onr, on which he wars, stopped, 
the wagen came up and the pole of the wagen atruck the dashe 
board of theomr so an to dent it a little bits that behind 
the wagon wae a Naleted street car; thet when the pole struck 
the duehbeard it stepped the wagen and the horees went back 
about three or four feet and then stood still; that a few 
seconde later the car tehind etruck the tail end cf the 
wagon; that when the wagon steed still the car, ae near ae he 
could see, was between 30 and 50 feet back ef the wagen but 
he gould not wee very well ae the wagon seat was high up; 
that when the oer struck the tail end of the wagen it pushed 
the front end of the wagon up against the onry that he did 
not see anything of the plaintiff; that when the pole of the 
wagon struck his car the other car must have been 100 feet 
back of the wagon. 


On cress examination he testified that the horse's 
head was not pushed under hie ear at any time; that the pole 
of the wagen wan under the cary that when beth the horses 

| stepped the one on the right went dewn and the other went 

| doen on hie knee; that the front end of the wagon was dlose 
. up to the car; that it was the herse cn the east side that 
| went down; that that threw the pole under the car. 







The evidence ef the witness Bowlen, motorman of 
two and « half years experience, whe ran the Haleted otreet 
car that struck the plaintiff, is to the effect that he 
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passed the engine house about five miles an hour and then 
apecded up to about seven; that when opposite the engine 
house the express wagen was about twoethirds of a block 
ahead of him and he was gaining on themy thet he then slowed 
down ta about three miler an hour, overtaking thew a little 
as he went; that when he hed reached within about 30 feet of 
the wagen he discovered that it had steppedy thet they were 
then behind anether car on the same track; that he then sew 
the boy on the tail gate facing north; that his car wee 

then going about three miles an hour; that, when he saw the 
wagon had stepped, he applied the air; that when he struck 
the wagon he was going about the speed of the walk of 2 man, 
about two alles an hour; that when he wae 30 feet away he was 
geing obout three miles an houry that the rail was very bad; 
thet it wae very wet ani muddy from a sprinkling wagen; that 
the grade wee down towards the south; that, when he saw the 
wagon stop, he a»plied air anc sand and then, seeing that the 
Gar was not going te etop, he put en the reverse and then 
was slowed down te about two miles an houry thet then he sew 
he was not going to etep and would hit the wagon, and rang 
hie bell ond hollered te the boy to leek cut; that the boy 
mace mo move te get cut of the way; that he did net seem 

te need at all; that after they hit the wagon they went on 
about two feet; that when he struck the tail gate he struck 
one Of hie lege between the car and the tail gate. 
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On cores: examination he —*⸗ that he dic not know 
whether there had been any sprinkling there that day; that there 
wae a down grade of about two feet or sore for about 200 feet; 

_ that he know of it before the secident; that when he came up 
he wae ready for the down grade; that when going two and a 
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half milee an hour under the cireumetances the ear could 

not be stepped within three or four feet in the eondition 

the track wee; that he had the reverse on in erder te stop 
the oar suddenly but the car slipped and after he struck 

the wagon he rolled back and when he ozme to eo stop after 

he hit the wagon he was about Ghx or seven feet away from the 


Wagon, 


The evidence of the witnese Gordon, conducter of the 
ear that struck the plaintiff is to the effect that the speed 
of the cor after they passed the engine house wes eix or 
seven miles an hour; that the firet thing he noticed in 
reference to the accident was that the motorman applied the 
reverse and the ear then went probably fifteen feet befere 
it bit something; that he heard the seterman ring his gong 
ae sOon me the reveree wae used; that he did not hear any 
hollering, 


The court gave ten instructions on behalf of the ; 


Plaintiff, and twentyefour instructions for the defencant. f 
The jury brought in a verdict finding the defendant, Chicago 
City Railway Ce., not guilty, and upen that judgment was 


entered. thic writ eof error ie prosecuted therefrom, 


After a careful analysis of thesvidenes and the 
instructions, we have been compelled to conclude that the 
judgment in this cause must be reversed and « new trial 
granted, it is our opinien that the verdict of the jury 
was manifestly against the weight of the evidence and that 
certain instructions were erroneous, 





We shall first consider the oonduct of the plaintiff, 
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it is surely not negligence, per se, for a voy of fourteen 

to ride in a wagon, Wor is it necensarily negligence for 

him to ride on the rear of o wagon, with bis lege from the 
eneesr down, dangling ever the tail piece, Gounsel for the 
defendant seem to put emphasis on some supposed or claimed 
negligence or carelesenees on the part of the plaintiff. 

But, in whet was he negligent? That the driver ef the 

wagen did not know the bey was riding on the wagen makes 

mo difference; as far ae defendant ie ocncerned, the boy 

hed the right to be where he wan, He took the risk of 

being jolted or thrown or of falling off « the ordinary 

dangers « but not of the unexpected danger of » eellision, 

of being run inte through the voluntary act er negligence 

of another, When the wagon stepped he had the right to 

lock south to ser what was causing the delay. tie had 

riddon that way before and on that wagon in getting te 

work, As he ant there, there war ne obligation en him 

to leok north unless warned by something suggeeting icpende 

ing danger, He had the right to assume that the ootorsan 

of any oncoming car would do his duty and exereise ordinary 
care, “Anticipation of negligence in othersie net a duty 

woich the law imposcs.” 6, CG. Ry, Go. Vv. Fennimore, 199 ILL. 9 
But, after looking seuth, he did turn back ond then saw the 
street oar coming at such a speed and se close that it 
threatened imacdinte danger end then there areee the duty 

that he should set according to his age, experience, intellie ' 
gence ahd enpacity so as to prevent — if, under the ¢iroume 
stanees, he was reasonably able to do 80 « being injured, 
He did act. He got one leg up and out of the way but net. 
the other. it is a fair assumption that he made at least 
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a reneonable effort, eennidering hiv age, etc., to avoid 
veing injured, 


In Wetok v. Lander, 76 i111, 93, a boy of twelve 
who “oocupled a seat formed by the préjeetion of the plank 
forming tae bottom of the wagonebox beyond the tail« board" 
wae etxrudce by tae tongue of » wagen ecming up from behind, 
and killed, The court there said that, sonnidering hie age 
and experiena¢, *hin peaition could not be regarded as an 
set ¢f negligence." And, it is intimated further, that in 
general, *se fer ae was apparent, he would be os free from 
deng:r in that position ae he would on any other part of 
the wagon, 


in Gibbons v. Vanderhoogt, 76 111, App. 106, a 
boy of 14 years of age riding on the rear of a wegen, his 
lege hanging down over the back end, way struck hy che pole 
of a wagon which wae fellowing and injured, The eslliegion 
was eoueed by the horse drawing the wagon in front becoming 
frightened and backing up, Aa to the conduct of the boy 
and the charge that he was guilty of contributory negligence 
the court maid, "The position assumed by him in the wagon 
cannot be declared te have copetituted, per se. such lack 
of care as would be in contemplation of law, contributery 
negligence, * 


in Iii, · ve. Weber, G9 ill, App. 368, 
it wae held that it wee not contributery negligence, per ge, 







for a bey 12 yeurs of age to be riding standing upon a 14 inock 
| projection, which extended cut beyond the tail-board of a 
-«sA@aded brick wagon, the court there enld, “Whatever the rule 
ead be in other juriadictions, we are of the opinion that in- 
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tllineis such action by the boy cannot be held te constitute, 
Per BG. negligence,” In thiv case the boy was standing up 
and facing the front of the wagon he was om, The Judgment of 
the Appellate Ceurt wac revereed, but on the ground of | 
errors in certain instructions, 196 ii. 526. 





o Railyaye Co., 185 i11, App. 


In eek Ve Gi one 


256, it wee held that even if the driver of a wagon - on the 





rear of which the plaintiff, a bey 16 years of age, wor 
riding e wae viclating « city ordinance by net paseing to 
the right of the sentexy of an intersection of twe etreetes, 
yet, ae the negligence of the driver of an coneoming street 
car, wan the efficient cause of th» injury, he could ree 
eover. Considering all the evidence, es it pertains in 

any way te the pesition and conduct of the plaintiff, we are 
of the epinion thet, as o matter eof law it fmile to show 
eontributery negligence. | 


Ae te the negligence of the defemiantj;e The evie 
dence of the no to raen of the rear otreet ont thet he saw the | 
express wegen when it was about two thirde of a bieck ahead 
of him and that ot the rate he wae going he was gaining on 
it; thet he slowed dow: to about three miles an hour and wee then 
eredually overtaking it; thet when he reeched within about 
thirty feet of the wagon he saw that it had stopped behind 


amther esr on the same track; that he then saw the plains 
tiff on the tail gate facing north, is etrongly persuasive 
that, although the track may have veen slightly dow grade, 
which he knew and recognised, and although the track may 
heave been slippery, which he could see, if he bad exercised 
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at which he was going, which, aceording to him, was not 

ever three miles an hour, the disaster would have been 

aveided, There isa one slight conflict in the evidence as 

te whether or not the wagon, or ite pole at least, etruck 

the front street oar before the rear atrest car case up 

and whether the wagon was standing still. when etruck, 

Belm, the conductor of the front ear saye the pole etruck 

the dashboard of the our and that that stopped the wagon and 

4t then went back about three or four feet and then stood 

atill, end that the horses ond the wagen were standing etill 

when the ear fro» behind etruck the tail end of the wagon. 

Gieralm, the motorman of the front ear, stated that when 

he came to a stop the wagon *gave me an awful sudden bung 

in the bagk® snd that in another second or so there was 

anethcr bump and that when he went out he found the wagon 

up against his car and a street ear behind. Ebey, who wae 

on the wagon says the pole of the wagon did not etrike the 

@ar in front when they stopped but that when the bump came 

from behind the wagon wes then shoved up te the rear plate 

form of the car. Trans, the driver of the wagon, gaye that 

he slowed down and etopped about five feet back of the front 

Our; that 1+ wes sbeut « minute before the crash came and 

hie wagon wae puched up egainet the back of the ear, The 

evidence seems to be quite overwhelmings» that the wagen . 

q wae standing still at the time it was struck and thet it 

 @id mot bagk inte the rear car, emi that ne extraordinary 

Senditiens confrented the motorman, The collision wust 

have been a forceful impact, ae the horses were shoved / 

| @ut of the way and the wagon pushed up clese aguinet the 

a @ar. Counsel for the defendant lay great stress on the fect 

J | there was 2 slight dom grade and that the track wae n @ 

p ery condition, but the evidence is quite strong that the Js 
ee ELE” fa Seem, by A 
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motorman, Knewing of those conditions, which he saya he did, 
could in all prebability with the ex*reiee of ordinary care, 
ander the circumstances, have stepped hie oar in season to 


avoid the oliieion, 


As te the instructiongje Complaint is made by 
counsel for the plaintiff that inetruction Ho. 13, given 
for the defendant, conetitutes error. There seem to be 
a nmamber of serious objections te it. The first sentence, 
"The law does not permit ene to carelesely and negligently 
bring upon himeelf an injury and then recever damages bee 
cause of the coneurrent negligence of someone elne.* sight 
easily suggeet to the minds of the jurors that there wee 
evidence not only tending to show but actuslly showing that 
the boy carelessly and negligently brought upon himself the 
injury. Aleo, the Latter part of the inetruction seems to 
be objectionable, There is no evidence whatever that he 
éid not exercise ordinary care bearing in mind hie capacity, 
ete., after he saw the danger, Thentoo it wae objectionable 
in that it stated as a matter of law if he failed te pull 
hie lege up ¢to., amd could have done eo, he could not ree 
cover. Ghicso & MN. Hy. Go, v. Hauser, 166 il. 623; Wayne 
We Sts Io & 3. EB. Ry» So.» 168 111. App. 237, 


. Also, it was necessary that he should, with ordine 








ary oare, for one of his capacity ete,, have known ef the 
@anger, in tise to avoid, ete,, and yet the inetruction doce 
not contain that elwont. 


Alee, the use of the word "oould”® in objectionable. 


 ~ Bendel v. Bloomington, ete, Hy. & Licht Go. , 198 Il. App. 
RAT; By Bt. be & P Ry, Go. Ve Yoram, 15 le Ape 76, 


— 


10) OG 





wll fo 


shit ad eyes ad Wosdw yuteliinnda omodd be ecb a sina ons a 


a Btan ———— mao tea oadne? mo wi? Ag de Gh Lidedoxg isa mh bLir00 
a hnnly’® Hapa 
qt gener a2 ted ald haqqats BY veal  soonad ome bo wnt 


nec ei vt bt 


“af ober a. Ihekquo®) «preekineedomk ete ee BA) —2 a 


mvey Sh 0% woktowridend dad Mibdotaeky, oth 2OR A 4 


at of avo exrdt heres aude Seams ashen in att — q 
 somntnag geist ah 2h 0b aoe dtoohte awakes 20 nod ; 
Vives Lye bee hewn lover oF woo #heneg gon ave wot — 

ort atyeh AnNeoet seat hae eamteok em ‘Riwameks soque mk ; 
cain seein cron 2. somemldgom Peommemenat Ome YO mi 
aan oendd Sand weonet od) to shake ad 98, doengere uti “ 
tats quiwoiw Yldowbon dud wade a8 yadbaed “lag fom a rt “ 
etd Moanidt cogs tlgwoud eannntm et be Une toned J 
at nomen matmurrasi os 20 tag wAbeed wid — eet 
or) Jed revetad aeeobtve on wh aod? sehdninedee 
sQieeqne vid onde fea ge iieasd wise “iendane. uke tome” ‘iui 
 hidamskiretds aew 62 eotoett satah edd weed ete a 
fing of Zostad od Th wal te telten « me Sodebe ee Sond, 
wre ton bine oh , oe ana ove bhaon eer es 
ee Bee ae Tt — — 


— ee ik BOR yg. 


enters tsiw pbinode at test ginaaor on eww ah oul 
ois Yo crock ovat ytde i teagan ‘ghd te ono 0Y — 


neg’ woitouutent wie Gey Sea —* —— oF —* ra 
i? * gi tp Be 


whi oh ld GB Low us Ek 
PY pQGh ohhh BF RASS 6 lid —* 





wlGe 


Complaint is aleo made that instruction Wo. 16, 
given on behalf of the defencent, conetitutee errer. In 
our opinion, that instruction, given te apply te the scone 
duet of the plaintiff, a fourteen yeor old bey, faile to 
reaoguire the quality of the care which the law requires 
of a minor, The wria, “Gentributery negligence meane 
failure te exercise ordinary care for sis own safety" ete, 
@ not constitute an accurate definition where the ane 
involved ic a minor, Here the boy was 14 yeare eld, and, 
in defining contributery negligence, the phrase "ordinary 
eare”® ae the eourt anid in Iiling) 
Beber, 196 111. S26 should be qualified, that ie, aw detere 
mined *from his intelligence, experience and ability te undere 
Stand and comprehend dangers and care for himeelf." Such 
qualifying words, or others of similar connetation, should 
be used, Loke Erie & Weuterm Hs He Go, ve Ehinkrath, 207 111, 
4359. ins Zeterson v. Shicnee Traction Go,, 251 lll, S24, the 
eourt sanctioned an instruction that *a bey of 14 years ef age is 





Only required to exercine that degree ot care and gsaution whi ch 
boys of hie age, capacity, imtelligence and experience may rene 
sonably be expected to use under like eireumet ances," 


Yor similar remsona instruction Wo, 14 is ebjectione 
able. inetruction Ho, Si, aleo, iv cbjectionable, ihe worde 
*you sheuld not consent to a verdict which does not meet with 

| the approval of your judguent and conscience”, etsa,, considere 
dmg the record here, require too such, Judgment and conscience 
do not in any way connote the eame idea, The use of the word 
@onecionece might involve, in the thinking ef the jurors, certain 
 ~werah considerations, such as, whether the boy did wrong - that 
&, in an ethion, sense - when he undertook to steal « ride; 







odie 


Ok oa moidowisoms mit swine aa Les oh Sulotgued ; 
at .te7% asdwéigune .iaoometet ld Yo herded we aovke — — 
“toe wat at ufaga 2 wowds, tok — saad ao kabqa’ Sie | 1 
of alka? _¢od an soesewo? a eVinetery ond 2a stein’ : 
eet hepes wad pad, aq sei, wien ale io Ydddonp. oe * a 
A HOM OF ROBLEG OK rexutenlbeneod aeb on wht mr ao 
ho “erothe sew ote «ah aire — — 
one ets oocyte Subdiahied otemee an otatiteme ton eb 
auu bho onmey AL naw — te ssttianin ds Mane 
Cron loie® sonui¢ odd ,oreondinen yramudinines yodalted ah 4 
oY SMES LOR OO OAM os Akon ee OMe ae ae 
wR Mm 48k mule DOR MLaMp ad Divone O88. ALE BRE gigp : 
 wUnOR Go WAGs ben seentesqes .somepeitodal abb ark Ce 
| fou MR iwomdd 40 aan bow mengenb — — 4 


(411 WOR, GAaa «tlh lh ol. pee de Oba olla ata 
eh AO AS AES, 80 Okan Â—’V «»—— 
2 oge Ie weeny o£ Lovsiad we gosie Awad owes mk me deaektonea | 

fo trie eitine bra anan 19 owrged saad nletene oF nenauo 


* seenesiamupsko — te 9 af baton a 


: mokivetde vi Of 0 aedspatemk enonay Yatiuke wwe! F 
 alveon 262 itanoRtootso 2 yemde AE ~Oh mobtourdans wie 7 
J itive deem $e anes Holdw se Ahennn a oF deepen ton —R w ” 
_ abtanes ode y"enee deamon hrm Seeman, Bie, we — a 

vice oo? ekupos yemeM Benes, a nd 
J heow ors % mass * oo bs wie tort meebo oe ‘wie * ta 





17 


and, #0, might lead them te eonslude that, as he wos doing 
something their conseienee did not sanotion, therefore, 
he was not entitled to recever. 





After @ onreful consideration of all the 
evidence and the law applicable th rete, we feel compelled 
: te reverse the judgmen' and remand the cause fer a new trial. a 


—«ONGOMNOR, J. AND THOMSON, J, CONCUR, 
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The plaintiff’ brought suit againet the defendant 
te recover damages for injuries reevived from being assaulted 
and stabbed, with a knife, by the defendant. 


The declaration consists of two osunte. The first 
count alleges “that the defendant om teewit, the 13th dey of 
January, A. D. 1917, with foree and arms, * * * made an sseauk 
upon the plaintiff, and with a certain knife then and there | 
stabbed ond wounded the plaintiff in so grievous s marmer that 
hie life wae despaired of," and “against the peace ef the peophe | 
of thie State," to the demage, ete, The second count alleges 
*that the defendent * * * with feres and arme * * * made an 

| aseault on the plaintiff and then and there beat, bruised, 

i wounded ond illtreated him, end other wronge te the plaintiff 
then end there did; againet the peace of the people of this 
Stete and to the damage ef*, eto, 







it is the theory of the plaintiff that en Jenuary 
13, 1917, at about 9:30 in the evening, he undertook to help 
One Walchukis, who was being ancaulted by the defendant, and, 
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9 eourt erred in giving instructions numbered 2 and 56 on the 


Re 
upen doing se, wae himself attacked and seriously cut with 
a knife by the defeudent, ond ae a result was seriously ine 
jured and taken to # hozpital where he remained for over #ix 
weeks. 


it is the theory of the defendant that on the evene 
ing in queetion he, himpelf, was asenulted by the plaintiff 
and two men, Welchukis and Serodonis, who struck him with 
eticke and knocked him down and then kicked him seriously 
injured hin. 


The cause wae tried before « jury and a verdict and 
Judgment rendered in faver of the plaintiff and against the 
defendant in the eum eof $500.00 


The defendant claims (1) that the verdict of the | 
jury is wanifestly egeinst the weight of the evidener, and (2) 
that errors were comcitted in the giving end refusing of corthin 
inetructionas 


(1) it do impossible te reeoneile the testimony 
given on behalf of the plaintiff and the defendant, The dee 
fendant teatified that he did net comait the assault and that 
on the other hend he was assaulted by the plaintiff and hie come 
panions, and the teatimeny of a nunber of witnesses corroborated 
him, An etamination of the record, however, shows that there was 
ample evidence in the testimony of Walehukie and Seredonis and 
Bonokoweki, together with that of the plaintiff, which if bee 
lieved by the jury, fully justified their verdict, and, under 
the circumstances, we do set feel entitled to set it aside. 


(2) It is contended by the defendant that the triek 





an instructions did not inform the jury that the — 
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plaintiff was required to prove his case beyond a reasonable 
doubt. In inetruction numbered 2, the werds were ueed, “if 
yeu believe from the preponderance of the evidence that the 
defendant assaulted and beat the plaintiff in manner and form 
ae charged in the declaration", eta,, ond, in instruction 
mumbered 6, the words were used, "It is mot necessary in order 
to establish any material fact in this case that the evidence 
should prove it te the satisfaction ef the jury beyond ell 
reasonable doubt, ete, And, im the Latter imatruction, the 
jury were told that, if there was “a conflict or evidence as to 
any fact of the cace, a preponderance of greater weight of 
evidence in faver of it is eufficient legal proof of it in 


thie case,” 


The first count of the declaration charged that the 
defendant “with force and arme * * * made an assault upon the 
Plaintiff, and with a ecrtain knife then and there stabbed and 
wounded the slisintiff in se grhevous a manmmer thet his life 
was despaired of," by reason of which he wae permanently ine 
dured, and that it was “against the peace of the people ef 
this state," 


in Burgiel v. Aniol, Gen. Wo, 25096, thie sourt ‘ 
practically held that in 2 civil action to recover damages 


all that is necessary by way of proof te wake out a enuse 
of action is s preponderance of the evidence. That decision 
is Gecisive of thie cause, 





Finding no errer in the record the judgment is 
affirmed, 
AFYLAMED, 
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PSTER UMBRAZAS, 
Appellant. 


WR, JUSTIGY TAYLOR delivered the opinion of 
the court. 


The plaintiff brought suit ageinet the defendant 
to recover damages for injuries received from being asuaul ted 
and etnbbed, with a knife, by the defendant. 


The declaration consiste of two counts, The firet 
oount alleges “that the defendant on teoewit, the 13th day of 
January, Ae D. 1919, with force and arms, * * * ande on apeault 
upon the plaintiff, and with » certain knife then ond there 
stabbed and wounded the plaintiff in ec grievous = mouner that 
‘hie Life wae despaired of,* and “againet the conce of the people | 
of this State,” te the damage, etc, The secedd count alleges 
"thet the defendant * * * with foree and arne * * * made an 
assault on the plaintiff and then and there beat, bruised, 
wounded ond iiltreated him, and othor wrongs te the pleintiff 
then and there 4idé ; against the peace of the people ef thie 
State anc to the damage of", etc. 











It is the theory ef the plaintiff that on January 
13, 1927, at about 9:50 in the evening, he undertook to help 
one Walohukis, whe wan being assaulted by the defendant, and, ' 
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Phi ‘gourt erreé in giving instructions numbered 2 and 5 en the 





one 


upon doing s©, wae himself attacked and sericunly out with 
@ knife by the defeondent, and ae n result was seriously ine 
Jured and'taken to a hospital where he remained fer over six 
weeks, 


It ie the theery of the defendant that om the evene 
ing in question he, himself, wes assaulted by the plaintiff 
and two men, Walehukis and Serodonis, who struck him with 
sticks and knocked hia down end then kicked him and etriously 
injured him. 


The cause woe tried befere a jury ond « verdict and 
judgment rendered in faver of the plaintiff and agnainet the 
defendant in the eum of £500, 00, 


¢ 


The defendent cleime (1) thet the verdict of the jury 
de manifestly agninst the weight of the evidence, and (2) that 
errore were committed in the giving and refusing of sortain 
inetructions, 















(2) Xt ie impossible to reconcile the testimony 
given on dehalf eof the plaintiff and the defencent. The dee 
fendant testified that he did met commit the assault and that 
om the cther hand he war assaulted by the pleimtiff and his 
panions, ond the testimony of « number of witnesses corroborated 
him, An exemination of the record, however, shows that there 
ample evidence in the testimony of Walcmuakis and Seredonis and 
Bonokowski, together with that of the plaintiff’, which if bee 
lieved by the jury, fully justified their verdict, and, under 
the ciroustances, we do not feel entitled to set it aside, 
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{2) It de w@ntended by the defendant that the trial 
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plaintiff?’ was required to prove his case beyond a reasonable 
doubt. in inetruction numbered 2, the werde were uved, "if 
you believe from the preponderanee of the evidence tint the 
defencant agtmulted and beat the plaintiff in manner and 

form ar charged in the declaration", etc,, and, in instruction 
numbered 5, the words were uved, "It Ls aot neceesary in order 
te eetablish any waterial fact in this case that the evidence 
ehould prove it to the satisfaction ef the jury beyond all 
reasonable doubt, etc, And, in the latter instruction, the 
jury were told that, if there wee “a conflict of evidence as to 
any fact of the cnet, a preponderance or greater weight of 
evidenee in favor of it is sufficient legal preef of it in 
this ease," 


The firet count of the declaration sharged that the 
defendant “sith force and arms * * * made an asrault upon the 
plaintiff, «nd with a sertain keife then ond there etebbed ond 
wounded the plaintiff in #0 grievous « menner that hie life : 
wae despaired of," by renson of which he was permanently ine 
jured, and that it was “against the peace of the people of 
thie state." 


An late ne Bolnturff v. inpuronoe Oe, of Hewes 248 111, 
92, the Supreme Court sanationed the following lenguage from 


Germenio Vire Ine. Co. ve Ehewer, 128 111. 599: “In thie 
estate it hae been held that where, in civil eases, @ criminal 
offenses ic cherged in the pleadings, such offense must be proved 
beyoud # resconable doubt." Grandell v. Dawson, 1 Gilm. 556; 


Mggonnell v. the Delaware dutual Safety Ing. ce, 18 111, 228 at 
ve Elewer, 129 111. 699 at 512; 





ve. Ellinger, ~~ Ll, App. 302 at 305;— 
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¥. Buecheie, 119 iil. apy. 9b; Urane Vv. Shneffer, 140 Lili. app. 
647 at 668. 

Comsel for the defendant rely upon Glascook ve 
Gerold, 19% Lili. app. 195. in that ease there ie no evidence 
thet the aot complained of wee a crime. And, further, both 
Sides had the jury inetructed tu the efzeet thet o pre- 
ponderaace of the evidence was sufficient, Cottam v. Rational 
Mutusl Chureh Ine. Co. (app. Court, let Dist.Gen. iio. z5ex0) 

Obviously, to gustain the first count of the declere- 
tion, it was necessary for the pleintifi to prove thet which 
evnstituted & eriminel voiiense, and it, therefure, became 
necesusery tor the pleintiii te mke proot beyond a reasonable 
doubt, and the instruetions numbered ¢ and 6 which are com- 
picined of were erroneous. For that errur the judgment is 
reversed and the eause remended for « new trial. 


SEVERSED ALD Kian VED. 


THOMSON, Fed. end OF COllOk, J. Guneour. 
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PAP PIAL FRG 


CIRQUIT COURT, 
GOOK COUNTY, 


eas se aie 650 


Cs 


MR, PRESIDING JUSTIC’ TAYLOR delivered the cpinion 
ef the court. 


The plaintiff, having employed the defendant to 
make a survey of a certain let, and the defendant heving 
furnished to the plaintiff an erroneous survey, brought 
suit for damages resulting therefrom, and obtained a vere 
Gict and judgment in the sum of $1,000,006, 


fhe evidence in subetantially as follows; The 
plaintiff, Mary Offutt, wae the owner of the south @ight (8) 
feet of lot twenty (20), all of lot twenty-one (21) and the 
north eight (8) feet of let twentyetwe (22) in Block 5 James 
Stimson's Subdivision ef Kast Grand Crossing, in the southe 
east quarter (1/4) of Gection 25, T4538 N., R. 14 EB, of the 
Srd P.y. In the spring of 1914, she undertesk to have a house 
built upon thet lot and employed the defendant to make a sure 
vey of the premises. He made what purperted to be a correct 
survey, and the plaintiff gave it to one Ford whom she had 
oontracted with to erect the house. Twe or three daye after 
he req@ived the plat and before he began work on the house, 
* * located the “marke” aecording to the plat furnished by the 
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defendant, by certain notches in the sidewalk in front of 

the let and certain iron pipes in the rear, At that time 

there were no other houses in the immediate neighherhe od; 

it was all prairie, The house, o one etory brick building, was 
built according to the let lin s of the defendant's survey, 
Sometime subsequently, when other houses were built in the 
neighborhood the plaintiff discovered that her house wae not 
built at right angles with the actual lines of her lot, the 
had the property reesurveyed, and it wae then found that the 
nerthwest corner of the building wae 4 feet 6 3/4 inches 

south of the let Line; that the northeast corner of the builde 
ing was & feet 8 3/4 inches south ef the lot line; that the 
southeast corner of the building wae 8 feet 3 1/4 inches north 
of the let line and the southwest corner of the building @ feet 
6 3/4 inches north of the let line. fhe front line of the builde 
ing was parallel with the weet front ef the lot. The southeast 
corner of the plaintiff's house wan, accordingly, over 14 inches 
farther south then the southwest corner, The house ie 50 feet 
6 3/8 inches in length on the north Line and 50 feet and 6 6/8 
inches in length on the south line, A sidewalk about 2 1/2 
feet wide was built running east and weet on the seuth side of 
the house; the east end ef which sidewalk is about 3 feet fare 
ther seuth than the weet end, fhe distance between the south 
wide of the plaintiff's house and the next house south of it e« 
which was built afterwards «- is between 11 and 12 feet in the 
front and a little over 10 feet in the rear. 


One Peter Foote, # real estate man, gave it ae hie 
Opinion that the premiaes are worth fifty per gent lese than 
they would be worth if the house had been built according te 
the correct survey. One Loehde, » real estate dealer, who 
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testified for the defendant, stated that the dnmages were 
about $2506, OO. 


The esune was tried before a jury and verdict 
and judgment for $1,000.00 was given for the plaintiff, Prom 
that judgment thie aopeal wae taken. 


The contentions ef the defendant may be summarized 
as pertaining (1) to the negligence of the defendant, whether 
or not it wae the proximate enuse of the injury; (2) to the 
measure of damages; and (3) to matters involved in the ine 


structions. 


(1) As te whether the erroneous plat furnished by 
the defendant was the proximate cause of the plaintiff's ine 
juryie The evidence shows thet the defendant was employed 
te survey the premises of the plaintiff, te eetablish the 
boundary lines, and furnish the conventions) date on a plat, 
in order to enable the plaintiff to have her house erected 
in the preper plact, and with itn outeide lines in proper 
relation to the actual lines of the lot. When the plaine 
tiff ordered the survey and the defendant undertook to do 
the work and furnish the survey, he wae under an implied 
Obligetion te do the work, in preparation of the survey, with 
reasonable care, #0 thet the plaintiff might not be injured 
ae a result of hie furnishing the facts and opiniones set ; 
forth in the survey. But the evidence shows that he furnished 
erronecus data; and as a result the house was built askew, ist, 
it was not reetangular with ite outside lines parallel to the 
right let lines. That evidence: was submitted io the jury, and 
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vey wae the proximate cause of the plaintiff's injury. 
We agree with that conclusion. Lake v. Molilfatrick, 139 N.Y. 
349. 


Ae said in Seith v. Commonwealth Nliee, Go., #41 
ill, 252, "To conetitute # proximate cause the injury 


muet be the natural and probable consequence of the negligence, 
and be of such a character as an ordinary prudent person cught 
te have foreseen might probably cccwr ae a result ef the 
negligence.* 


(1) As te the damageste The plaintiff's witness, 
Foote, gave it as his opinion that the depreciation in the 
value of the house was equal to oneehalf of its value; that 
at the time it was built it would have been worth, if straight, 
$5500,00 and would be worth today, if straight, $6600.00. The 
result of his testimony is that in his opinion the damages to 
the property at the time of the trial were $3250.00 The wite 
ness Loehde, for the defendant, gave it as Kis opinion that 
the property was worth in the neighborhood of $5000.00 end 
the effect of it being built at wrong angles is to depreciate 
it approximately five per cent, that is, $250.00, The judge 
mente of the experts are greatly at variance, but, ss the 
question of damages was, preperly, one for the jury, and the 
evidence on that subject was left to their judguwent, we do 
not feel justified in concluding that their verdict is wrong. 
Ae the measure of damages in such a ease for permanent injury 
to the real estate, is that depreciation in ite value which 


is caused by the injury, and ae the jury have decided by their 
verdict that the depreciation of the plaintiff's property, 


which wae caused by the defendant's erroneous survey, is 
$1,000.00, and as, in our opinion, there is sufficient evie ? 
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dence to support that conclusion, we feel bound te let it 


stand, East & Yert iil, He Re Ge. Ve Ipom viller, et al, 


201 Ill, 413; Springfield Consolidated Railway Go, ve Hoeffner, 
175 tii. 64. 


(3) As te the inetructionste It ic claimed by 
the defendant thot the trial court erred in giving, and, also, 
in refusing certain instructions. Im answer to that, the 
Plaintiff claime that no instructions were preserved for our 
ooneideration, An exeuination of the record shows that 20 
instructions are preserved in the bill of exeeptions but that 
eertain inatructienr are referred to enc set forth in the 
motion for a new trial which appears in the common law reeord, 
Of oourese, we are not entitled under the circumstancer te 
consider the errora claimed to have been made in the giving 
and refusing of instructions, ‘ven if they are referred te as set 
forth in the text of the motion for a new trial nen gonetst tut 
thet there were other instructions which it weuld be necensery 
to exasine in erder to pase upen the quertions raised cone 
cerning these which are notuslly set forth. In JeDeh YW. Ry, Gos 
ve Hendrion, 190 Ill, 502, the court said, “We ean only know 
whet instructions were given by the trial court end what ine i 
atructions were refueed by the trial court from the bil: of 
exeeptions, instructions only beeame « part of the record \ 
when they are incorporated inte the record by meare of a bill 


of exceptions." 


Vinding no error in the record the judguent ie affirmed, 
AFFIRUMD, | 





THOMSON, J. AND Of coNWOR, J. CoNcUR, 
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APEEAL VROM 
MUNICIPAL COURT 
| OF ClHIGAGO. 


peliant, 9181. A. 650 


MR. PRESIDING JUSTIC® TAYLOR delivered the 
epinier of the court. 


On January 20, 1919, one Bernice Berlineki filed — 
@ complaint ageinet the defendant Hicheel Bartuch, The 
complaint sileged thet Bartuch on January 17, 1919, “did 
make, aid, ecuntenanes and aseist in making en improper 
disturbance, breach of penee ond diversion tending to a breach 
of the peosce, * * * in violation of section 2012 of the 
Revised Kunicipal Cede of Chiasgo,.” A warrant was issued 
and on vebruasy 5, 1919, there was s trial before the court 
without a jury. A similar complaint had been made against 
one Slwer Gtuth and hie care and thet of this defendant, 
Bartuch, were tried tegether, 


The evidence in support of the complaint cone ‘ 
sists of the testimony of Bernice Berlinski and “lien Karon. 
The evidenoe of Bernice Berlineki is subetantislly as 


fellows; thet she was acquainted with Bartuch and Stuth, 
the defendants; that on the evening ef January 17, 1917, 
she went te a drug stere to get vome stampa; that when 
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" «at thet tine the front of her drese wae all unbuttoned; that 


«le 


geing back she saw Bartuch and ftuth; that to get out of 
the way she orossed over on the other side of the street; 
that Stuth then “came and gets hold of me and starte pulle 
ing at me"; that ehe said “get away from me I don't want 
anything to de with you"; that as she walked away he grabbed 
her; that as she walked on he ran after her, took hold of 
her and pulled her dress openy that he ealled on his friend 
Bartuch to come over; that "he hed a bettle of ether in his 
hand"; that he sadd "“Mowl will give you o camera and owe 
thing"; that she became frightened; that he took hold of 
her and she held her face away anc sereamed; that she got 


.m@@ay from him; that Bortuch said, “Why did you let her go?*; 


that he then grabbed her and ran after her and hit her in 
the back and she fell uncenscious; that a weean picked her 
up and teok her to her house; thet her dress wae sll torn 
open in front; that it wae Stuth whe had hold of her in 
front; that she knew Sartuch before; that they had a falling 
out because her mother would not allow her te ge with him, 

Gn oresseexamination she stated that it was Stuth who first 
atopped hers that he wae the one that hed the bottle of ether 
in hic hand and teck the cork out and waid “Here is a enmera®; 
that she bad borrowed @ enmera from one of hie friends; that 
he then hit her and then ran across the etreet; that Bertuch 
then hit her in the wack ec hard that she fell; that it was 
Bartuch that wee running after her, 


The evidence of Mllen Kerch ie to the effect that 
ehe saw Bernice Berlinski immediately after her trouble; 
that she heard « seream and ren out and saw some one pick 
Bernice up off the street an« take her inte the house; that 
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she wae all frightened; that she deen sot know what wok 
place before, 


The evidenee of Stuth is te the effect that Bartuch 
get some ether for priming on automobile whieh they could not 
get started; that they went to m mechanielany thet they were 
geing dow 19th street and met Bernice Berlineki and that he, 
Stuth, said, “I wonder what she is going to eny about me next?"; 
that then Bernice started arguing with him; that he eaid he 
would have nothing to de with hery that she put out her hand 
and started holding him by the army that he said, “Let go of 
me I don't want nething to do with you.” "Way did you ge te 
Anna's houre and tell her parents all sbout ae, and tell the 
things I de"; that she answered “Mo sir, you are a liar", 

*X will have Anna prove it"; that che further said, “No, I am 
mot a lier, you sre s liar"; that at that time she slepped 
him with her left hand and then started and ran about 50 or 
7% feet and stumbled and fell an started screaming; that he 
did not want te have any trouble and se walked away; that 
while they were quarreling Bartuch cane across the street; 
that neither he nor Bartueh struck her; that no one war near 
her when she fell, Om cross examination he testified that he 
did not take hold of her or her dress nor did Bartuch; that 
Bartuch was standing on the ether side and as he, /tuth, bee 
gen talking to Bernice, Bartuch started te erese over. 


| 


The evidenoe of Michael Bartuch was substantially 
as follows; ‘That on the day in question some time after nine 
@'clock going weet on 19th street they met Bernice Berlineki, 


ond Stuth said “I wonder what she is going to say about me 
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next"; that she stepped and mkght hold ef Stuth and began 
arguing and omlling him dirty namemy; that Stuth said "Keep 
away from me i don't want te have mething to do with you"; 
that when they began arguing he went acrose the street; 

that he did not lay a hand on herg thet he was not anywhere 
near her when she fell; that he never struck her; that he 
eaw her when she began the argument acrope the street; that 
there was a etreet lamp; that all of a endden she slapped 
Stuth with her left hand and he started away from her and 
she ran and stumbled when about 75 feet away; that she picked 
herself up; that she was not hurt; that he knew her before 
and that she had written lettem te him, Bernice Serlineki 
being reealled atated that it was Bartuch whe etruck her 

in the back, Various letters, claimed to be written by 
Bernice Berlineki, were offered for admisrien in evidence but 


were refused by the court, 


Hear the cloee of the trial, the court made the 
fellowing siateuoent, “Well, now, this young fellow here 
(indionting Gtuth) is the instignter of the whele thing. 

Thie reeerk that he made to Mike here, ‘New, let ue eee 

what che is going to eay about me uext,' she probably overe 

heard that, and he brought on thie trouble, You have been 

the # « « 

HA, STUTH; Your Honor, << 

THe COURT; « « - instigater and antegonizing this girl, 1 think, 
MR, AYRES; And then goes away and leavee her lying on the street, 
THE COURT: Oh, ten dellars and costes in each case," 


Later, after the court had apparently announced 
Judgment, there occurred some diecuesion as to whether or not | 
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the judgment ought not te be entered, and the following 


ecourred: 


"THR COURT; Metion for new trial overruled. Sond two 
hundred dollars, ill of exceptions, sixty days, bond 
thirty deys, If these boys will promise not to annoy 
theae girls ses 


BR, CHOTT; Why, they are not going to anney anybody, your 
Homer, 


TH COURT; Well, what da the girle think about it? i om 
geing te impose » fine of ten dcllare and coats, unless you 
are satisfied to let the boys go, if they promive not te 
molest you in any way. 


BR, AYARS 3 Your Hener,-=< 
THe COURT; Let me hear from thé girl. 


WK, GHOTT; You may place thes under a bond. You do not have 
to take their word, 


THES COURT; Do you want them to pay « fine, or are you satise 
fied te have them promise in court that they won't annoy you 
in any way? De you want them te pay a fine?* 


THE COURT; It is either « case of doing that, or continuing 
thie case about three months, with the understanding that there 


will be a fine of twenty-five dollare and costs, and if they 
doen't vother you, we will diamies them, 


WR, AYRES; Yes, 


a THe COURT; Are you satisfied with that? 
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MR. CHOTT; Yes, your Yonor, but I have a witnene here I 


want to pat on, 


THS CRTs IL asked you if your defense was al) in, and you 
waid yee, 


BR, CHOTT; Well, I may bave mieundersateed, your Nonor, 1 


didn't so underetand you. il have ether witnesses here, 


THE COURT: My impression ie that these boys made trouble 
for this girl on the street, and whether she ran and fell 
and got hurt, she was evidently etruck, for her dress was 


tern, 


MH. CHOTT:; There is ne question but what she wae tuaeeling 
with him, 


THE COURT; Where is the mother, is thie the mother? 
BISS BERLIWGKI; Yee, 


THY COURT; Askher if these boys have been calling your mother 
nomes. lwant to know about it, You ask her, 


Bh. GHOTT: Now, your ‘eonor, there are witnesses here that 
saw her dreas, that will testify that her drees wae not torn, 
and I insiet thet you hear their testimony. 


THY COURT; Ch, they both look like trouble makers to me.“ 


“THE GOURT; All right, i have entered the order, fine ten 
de@liarse and costs,* j 


After oarefully considering the whole record we are 
of the opinion that there ought to be a new trial of this cause, 






The testimony of Bartuch and Gtuth constitutes a categorical 


dante oF Unat of Berner Deriinnid ond the only other evi 
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ie that ef Ellen Karch, whe testified that at the time 
‘Bernice Berlinski was picked up on thr street her dregs 
was all unbuttoned. Coungel fer the defendant, Bartuch, 
asked to be permitted to put on witnesses whe would testify 
that the dreae of Bernice Serlineki wae not turn, that ie, 
in contradiction of the teetimeny ef Sllen Earch, 


It is true that in the sourse of o dislegue between 
the trial judge and counsel for beth sides, the trial judge 
had intimated that he would enter judgment against the defende 
ant in the sum of $16,006 and costes, But the record shows thet, 
following that announcement, there was considerable discussion 
in the course of which the court intimated that if the defende 
ant and Stuth would "promiee not te anney these girls” end the 
girle were satisfied te let the boys go, under these circum 
stances, he would mot impore the fine ef $10,066 and sests, 

The court accordingly asked them, "De you want them to pay a 
fine or are you satisfied to have them premise in court that 
they won't annoy you in any way? De you want them to pay ae 
fine? Cbviously at that tine no final judgaent was entered. 
Immediately following that, counsel for the defendant asked 

to be allowed te put a witnese on the stand, stating, in nddle 
tion, that he did not understand that his defense was all in, 
He further stated to the court, "There are witnesses here 
that saw her dress that wili teetify that her dress wee net | 
torn, i insist that you hear their testimony.” The court 
then said, "Oh! they beth leok like trouble makers to me.” 
Where the evidence of the offense charged is completely cone 






tradictory, and the defendant and another witness have entegoriae 
aly denied the material testimony of the complaining witness 
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and the defendant offers to put witnesses on the stand and 
deny the only corroborating sircumetance in evidence on bee 
half of the complaining witness, we feel that in furtherance 
of a fair administration of justice, the evidence should have 
been admitted; and, therefore, that there should be a new 
trial, CGwing tc the errorm committed, the judgment is ree 
versed and the cause rémanded for a new trial, 


REVERSED AND HY I! Be 


THOMSCH ,J. AND Of CONGR, #. GOS CUR, 
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exrx OF cHicaco, 


APPEAL FROM 
BURICIPAL COURT 
OF CHICAGO, 


R1I81.A. 650 


BR. PRESIDING JUSTIC® TAYLOR delivered the cpinion 
of the court. 


Both the defendant, Blimer Stuth, and Nicheel 
Bartuch were tried at the same time before the same trial 
judge for a Violation of Section 2012 of the Hevised 
Municipal Cede ef Chicago. The records, briefs and abstracts, 
which have been filed, are the same in both cases, Our 
epinien in General Number 26178 is, therefore, decisive 
of this cause. For the reasons therein set forth, the 
judgment herein is reversed, and the esuse remanded for 
a new trial. 


REVERSED AND KSUANDED, 


THOMSOE, J. AHD Of coMNOR, J, GONCUR, 
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ARFRAL FROM 
MUNICIPAL COURT 
OF CH CAGO, 


4 
£15 [.659 


MR. PRESIDING JUSTICY TAYLOR delivered the 
epinion ef the court. 


Or: saguet 24, 1918, the plaintiff filed a statenent 
ef cisin in the dunicipal Court setting forth, aneng other 
things, that between Auguet 1 and December 19, 1917, the 
Plaintiff sold and delivered certein merchandise to the 
Beulin Rouge snc that as @ result of a certain written guaran- 
ty?, dated lay 16, 1917, and signed by the defendant, he bee 
Game liable in the aum of $240,00 and interest, The guaranty: 
which wae dated Hay 16, 1917 and addressed to the plaintiff 
and signed by the defendant, Neils Buck, is ae follower; 


*In soncideration of bend extending eredit to 
Moulin Rouge of Chicago, lilinei«, hereinafter called 
Principal and (which term shail apply te euch persons 
named to whom sueh eredit or eredita shall be or has 
been extended and te gither of them) and of any act 
or conduct on your part, in reliance hereon, | hereby 
guarentee you the prompt and full payment, when due, . 
or at any time thereafter, of every bill, account and | 
indebtedness, whether open account er evidenced or 
settied or dlosed by promissory note (which I also 


here 

re thie guarantee oan be reveked by me as to 
future transactions, i will pay you am end all bills, 
accounts indebtedness and notes unpaid by said Princi- 
pal, whether due or not, and then deliver a written 
revocation to one ef your officers in persen, and upon 


euch payment and notice, this guarantee shell discontinue,* 
eo : “ ‘ 
a3 
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On Geptember 9, 1918, the defendant filed an 
affidavit of merits which sete up, among other things, *that 
the guarantee referred te in plaintiff's statement of claim 
was given Moulin Kouge, not incorporated, an conducted by 
Albert Bouche, and all goods and merchendise delivered and 
ebligations entered inte were fully discharged and poid, 
That on July 2, 1917, Moulin Houge Gerden wan incorporated, 
ef which fact plaintiff wae edvised, snd any goede and mere 
chandise sold by plaintiff were thereafter sold te Kevulin 
Rouge Garden, a corporation, That defendant did not guarane 
tee the account ve esid Moulin Rouge Garden, defendant, end is 
mot indebted to plaintiff in any eum whatever,* 


At the trial, which woe without « jury, the plaine 
tiff offered in evidence the alleged written guaranty ef 
May 16, 1917, 


it wae the theory eof the defendant that ao cortain 
business was operated under the name of Bouche and merchane 
dine bought from the plaintiff and paid for, that on July 
2, 1917, = corporation was formed which took over the bugle 
meesy tint the guaranty: was given te the business known es 
the Moulin Kouge whieh was not incorporated but wae conducted 
by one Albert Bouche; that after the incorporation, and the 
business was conducted by the Moulin Rouge Gordens, © corperae 
tion, the guaranty: in question did not cover the merchandise | 
bought ef the plaintiff after July 2, 1917, the tine of the 
incorporation. 


The evidenes ef the witness GCeok, eredit aan for 
the plaintiff, ic to the effect that he knew of goods sold 
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and delivered by the plaintiff te the koulin Rouge on August 
1, September 25, October 2, 5 and 10, 1917; thet im becember, 
1917, he wae at the sloce of business and saw some of the mere 
chandise in the Moulin Aouge at Clark etreet and Lawrence 
avenue, Chicago, at that timeg; that he met ene Konter on the 
premises whe said he wee president of the Joulin ‘ouge Gardenss 
that Cantor said “that there were sexe @rrections to be made 
on come of the inveices and i agreed to some of them and that 
was settled there, We had a conversation just about settling 
those little dif'ereneen, Be enid to me, ‘within « few days 
4% will be paid,* and | left"; that he and Kontor went over 
‘the matter and he, the sitness, allowed certain items as 
eredites that he asked Fantor if the balances wae correct, the 
auount being $240,006, and Kantor said yea, ond that it would 
be paid in o few days; that on Auguet 21, 1917, the defende 
ant paid $1366.86 under the guaranty fer goods and merchane 
dise sold by the plaintiff to the seoulin Houge at that place 
prior to August, 1917; that some time after December, 1917, 
after a telik with Kantor, he hed a convereation with the dte 
fendant over the telephone and the defendant upon being acked 
for the money said that he didn’t think the guaranty: wars good 
amy longer; thet he did net believe he was bound after the ine 
cofporation had taken place; that that was the first notice 

he had of the incorporation outside of the fact that Rantor 

in December, 1917, told him that some time previous a corporae | 
tien kad been organised, On cross ezamination Goek testified 
that the plaintiff relied upen the guaranty« of the defendant. : 


The evidence ef Heile Buck, the defendant, sho was 


, gelled by the plaintiff under Section 33, in to the effect 
a = 
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that be never at any time revoked the written guaranty but 
that he told one Hanson, a salewenn for the plaintiff company, 
beth before and after Auguet 21, 1917, when he gave the check 
for $1566,85, that there was » eorperation known os the Moulin 
Keuge Gardena, 


the evidenee of the witnesa Hanson in to the effect 
that he was a soleaman and department manager for the plaime 
tiff; thet he talked with the defendant about Auguet #0, 1917, 
and acked hin for payment of the accounts that the defendant 
@aig there were nome items that he objected toy that if they 
were fixed up he would pay up the acount; that nothing wae | 
@Qaid by the defendant either before or after tiat time about 
& Corporation, On crosowexamination Haneon etated that he 
Understood that the defendont wae the owner of the builde ' 
dng; that he talked to one Bouche, who secured the signature ; 
of the defendanty that at that time he underoteed the defende , 
ant was the owner of the building; that Bouche said he was tne pre 
prietor of the business; that up te that time he had been in 
aetive charge there, Further, that when they vegan to sell 
in August, the goode were billed to Moulin Reuge or Moulin 
Rouge Gardone, 


The evidence of the defendant in to the effect 
that he ic an architect and builder and built the building 
at Lawrence avenue and Glark utreet where the business of the 
Moulin Reuge was conducted; that Albert Bouche wae the proe 
pricter and manager until July 2, 1917; that the Youlin Rouge 


Gardens was incorporated on July 2, 1917; that when the core 
poration known as the Moulin Rouge Gardens wae formed, the * 
_ Moulin Reuge went out of existence; that he talked with laneon — 
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about the conditions of the garden; that he did mot say anye 
thing toe him about inoorporating before the 4th of July; that 
he did not tell him what the nome ef the erp Fation would beg 
that Hanson sold no goods to the Neulin HKeuge Gardens after 
July 1; that he, the witneoes, bought one bill and paid for it; 
that juet prier to New Year's Eve, Joamuary, 1918, he had a 
talk with Hansen at which time he, the witness, was the 
treasurer; that he told him the chance of getting his money 
for certain "stuff" was goed; that at that time the hell 

war to be opened for Hew Year's Eve, Cn reedirect examinae 
tion he testified that the corporation went inte bankruptey 
in Haroh, 1918; that he, himself, is the landlerd; that he 
leased the place te Bouche to July 1, 1917, and after thet 
leased it to Moulin Rouge Gardens, a cerporationg; that he 
subscribed for 247 shares of wteck at » par value of $100,000; 
that beth Albert and Jack Bouche subeeribed, The articles 

ef incorporation shew that Jack Bouche subscribed for 250 
shares, and the defendant fer 247 shares, out ef a total of 
500 shares, 


The evidence ic eomewhat ambiguous in regard te the 
changes that were made in the signs on the premises. The 
defendant testified that at the time of the ineerporation the 
Sign on the side ef the building was changed te Moulin Rouge 
Gardens, John Kantor, President and General Manager, The evie 
dence also shows that Hanson, himself, mace no salew after 
August 1, 1927, 


The check of Auguet 21, 1017, for $1365.85, signed 
by the defendant, contains the follewing: “Im full fom all 
aims and demonds against the Moulin Reuge Gardens and 
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A Letter dated December 24, 1917, sent by the plaine 
tafft to the Yeoulin Rouge Gardens begine, “Attention ef Mr. 
Kantor, In seference again to your acoount we ere enclosing 
your involees with the proper eredit memorandum attached, * 
ete, 


i Tee couse waa tried without a jury and judgment 
entered in favor of the plaintiff end against the defendant 
in the mm ef $2406, 00, 


It is the entention of the defendant that the 
contract of guaramty signed by the defendant guaranteed 
the payment by the firm er individual doing business under 
the mame of Moulin Keuge at the time of ite execution, 


There in some asbiguity in the phraseclegy of the 
guaranty:. it would geen that the parenthetical phrase, 
“which term shall apply te such persons named te whem sudh 
eGredit cr eredite shell be or has beon extended and to either 
of them”, wme intended to aver just such » situation ef fact 
ae actually arovey and, if the words, Moulin Rouge, meant, scoorde 
ing te the worde of the guaranty», “such pereona® in and stout 
that particular business te whom eredit wae given, the argunent 
of the defendont fails, ae the written guaranty® then must be a 
Considered as covering the Moulin Rouge Gardens, © corporation, 
The defendant owned the promisee in question and had leased 4 
them to a tenant and that tenent, Seuche, conducted the busle i 
nes on the leased preminen, at least until July 2, 1927, in 
the name ef the Moulin Nouge, The written guaranty: to the plaine 
tiff was executed May 16, 1927, and it wae not until July 3, 
AOLT, thet the Moulin Rouge Gardens wae invorpe rated. 

ss : he: | the tusiness went on without any really ostensible change 
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ana the plaintiff was set informed of any change. The ¢ viderice 
shows that the capital ateck of the new gorporation, Houlin 
Rouge Gardens, wae preetically divided between Youche, whe had 
comducted the Moulin Rouge, and the defendamt, The pleiatirr 
went on selling to the “businese* whatever ite title was, after 
July 2, 1917, the merchandise boing delivered to the same 
preniver, 


Geek, the credit naan for the plaintiff, testified 
thet he met Kentor on the premises and that he said he was 
the preeicent of the Noulin heuge Gardene ani, alno, that 
geome of the involear for morchendise sold after July 2, 1917, 
were, not only, discussed but corrected ond certain differences 
eettled, And, further, that Kontor said, "Within a few days 
4¢ will be poid*; and when asked, if th talanoe was correct, 
anewered in the affirmative, and that the ascunt wold be 
padd in «a few daye. | 










Sdthough, it de the lew that o cogtract of guaranty 
mant be etrietly conatrusd (Tolmen Uo. ve Bice, 164 111, 255) 
and, generally spesking, may not be extended by implication 
or otherwise to any persons other than those contemplated by the 
guarantor, yet ehe:e the worde of the guaranty may be said to 
be flexible, as in the instant eave, and obviously intended toe 
*spply tc euch persons named te whom wach credit or oredits | 
shall be * * ® extended and to either ef them", we are bound 
te wake o reanenoble interpretation of them; and, in doing 
that, they seem quite obviously to show that the guaranty 
covered and was intended te cover, not only the merchandise 
eold by the plaintiff te the business known ae the Moulin 


} Legally designated the Moulin Xouge Gardens. 
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Then, too, that interpretation inv considerably fortified ty p 
the testinony of Gock op to what Fantor said long ofter July 
Z, WAY, Goowidle Mfg. Co, ve Qamoddy, 279 111. 464. 








We are of the opinion that the guaranty was a come 
tinuing one; thet it wae never revoked, and that it ereated 
& liability for the merokendivee which wae sold te the Moulin 
heuge Gardens, 


Vinding wo error in the reaerd the judgment io 
affirmed, 


APTINARD, 


oO comon, J, Als THOMSON, 7, comGUR, 
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GOOK COUNTY, 


GHIGAGO RAILWAYS: 06,., On 
appeal of CHICAGG weet 


“Pie l.A. Gd! 
2181.4.65] 


MR. JUSTIC’ G'OONNOK delivered the opinion ef 
the court. 


Plaintiff brought suit against the Chicage, 
West Pullman & Southern Reilroad Gompany and the street 
Gar companies in Chicago, doing business an the Chicago 
Surface Lines, te recover damages for perronal injuries 
sustained by him. There fan a verdict in hie faver 
againet the defendente for $19,750. A new trial was 
awarded the Surface Lines and judgment wae entered on the vere 
dict against the Asilread Company, to reverse which it prese- 
outes this appeal. 


The reeord diealoses teat about 7350 o' cleck 
of the evening of becember 1, 1916, one of the Surface 
Lines’ etreet cars which was being operated by plaintiff 
as a motorman on 120th street Chicago, wae struck by « 
freight train of the railroad company ae it was being ( 
pushed across that street, ond as a result of the col- 


liesion plaintiff was threwn down and injured. 
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The Surfaee Lines operated a single line of 
street care scuth in Morgan street, east in 120th street, 
and north in Peoria street. Peoria and Uorgen streets 
are one block apart and are intersected by 120th street. 
The railroad company operated a single line of track whi ch 
crossed Peoria street about half way between L1IOth and 
AZOth streets ond extended in o seuthwesterly direction, 
oroseing 120th etreet at right angles about 220 feet east 
of Horgan etreet and 330 feet west of Peoria street, There 
Was an are light at the intersection of Peoria and 120th 
etreets and a gasoline light at Mergan and 120th streets, 
which apparently did not threw much Light at the place 
where the railroad crossed the street car tracks in 120th 
street, Westerly and slengside of the railroad track was 
a frame building about 20 feet high and which faced about 
85 feet on 120th etreet and extended north of that street 
end along the railroad for sbout 150 feet. Kant of the 
Failroad track and north of 120th street wor a board fence 
about 6 feet high. Plaintiff had been employed by the 
Surface Linee as a motorman for about @ years at the time 
of the accident. At the time in question his street car 
which was being operated by himeelf and a conductor atarted 
at 119th atreet south in Morgan street, turned east on 120th 
street and as the car eroesed the railroad tracks in that 
etreet the rear end of it was struck by the rear freight 
ear of a train of five cars which at that time was backing 
up. Plaintiff's claim wae that as a rewult of the collise 
ion he was thrown down and injuredy that he was laid up at 
home for sometime; afterwards taken to a hospital and ister 


adjudged insane by the County Court ef Cook County and sent 
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to the State hoepitel at Dunning where he remained for about 
eix weeks; thet his injuries were permanent . ide version 

of the matter wae that after bie car turned eant in 120th 
atreet and, in sacoordanes with the rules of the Surface Lines, 
he etepped his car twice, once sabeut 100 feet before he 
reached the railroad track, and a second time when he wae about 
ten feet from it; thet as he stopped the second time the cone 
ducter got out, went ahead, looked and listened for any train 
and neither seeing ner hearing any signaled plaintiff to 

come ahead, which he did; that before he could eross the 
track and without any warning, the freight train in question 
backed up and struck the street ear; that there was no whistle 
sounded er bell rung on the freight train ae required by 
etatute; ne conspicuous light om the forward end of the train; 
mo sufficient light at the creasing, and ne flagwan maintained 
there ap required by ordinances of the City of Chi cage. 


Defendent's position was thet a whietle wae blown, 
anda bell rung ee required by the statute, that plaintiff 
did net stop at ali, but when he saw the freight train backe 
ing up he apeeded up his car in an endeavor te cress the 
track ahead of the train « that plaintiff's own negligence 
was the enuse of the collision and of the injuriee sustained, 
and that the finding of the jury that plaintiff’ wae free from 
negligence and thet his insanity reeulted from the injuries 
Sustained by him is against the manifest weight of the evie 
dence, Since we have coneluded that there omat be o new 
triel, we will refrain from an analysis of the evidence ex 
sept an may ve necessary to state our reasons for awarding 
® new trial, 
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Plaintiff offered section 1991 ef the Nuni cipal 
Cede of 1906, and section 2195 of the “unicipal (ode ef 
1911, and over objection they were received in evidence, 
Section 1991 is as follews; “Fingman at eressings. very 
person or corporation owning or operating « ateam railroad 
whose track or tracks Grosse or intersect at the street 
level any of the etreete in the city, east of the west 
line of Western avenue or north of the south line ef 39th 
etreet, and alee at all ereasings of street or borse raile 
ways shall station, keep and maintain at all timer at their 
Own expense, at each and every such etreet and railroad 
Grossing, « flagman whowe duty it shall be te signal persons 
traveling in the direction of any or either of the eresasings 
and warn them of the approach of any locomotive engine or 
any impending danger." Section 2195: “Vlagmen at crossings. 
Bvery person or corperation owning or operating « steam raile 
read wheee track or tracks cross or intersect at the street 
level any street car track or tracks, or any street er high- 
way within the Gity of Chieage, shall, im eaeddition te the 
flagmen now stationed, kept end maintained at euch crossings 
or etreet intersections, station, keep and maintain flagmen 
whose duty it shall be te signal all persons of the approach 
ef any engine or car or train of cars, end to warn them of 
any existing er impending danger, at such crossings and at 
such hours as the City Council may from time to time pree 
seribe, 


Hething herein contained shail be construed as 
te relieve or release any such person or corporation from 
etationing, keeping and maintaining flagmen at ell erosse 


_ Ange where such flagmen are at the time of the passage of 


8 Ordinance stationed, kept and maintained, * 
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At the request of the plaintiff the oourt ine 
atructed the jury that section 1991 was one ef the ordine 
ances of the Gity of Chicago. The inetruction set out the 
ordinance in haes yerda and then conaluded, “and the court 
instructs the jury that by reason of thie ordinance it was 
the duty of the Chicago, Weet Pullman & Southern Keilronad 
Company to atation, keep and maintain at all times a flage 
man at the oressing in question,” Plaintiff's centention is 
that both of these sections were preperly admitted in evidence; 
that section 1991 requires «a railroad to station flagmen withe 
in that portion of the City of Chicago lying enet of Western 
avenue and north of 39th street where ite railroad tracks 
oroes strects, and that it also requires railroads to maintain 
a flagman at every place where railroad tracks erone strech er 
berse Failways throughout the entire sity; that the sole pure 
pose of section 2195 wan to require flagumen at streets which 
were oroseed by railread tracke cutwide of the area designated 
in section 1991; that section 2195 did net repeal section 1991, 
as defadant contends, Uven if we should adept this view as 
correct, there wae error in admitting section 2195 beanune, if 
as plaintiff argues, section 1991 required a fTlagman at all 
Places within the eity where os railread crosses street oar 
tracks, then « flagman would be required at the ercesing in 
question which was all that plaintiff sought to preve, and 
the second ordinance, section 219%» «hould not have been ine 
troduced, But even if section 2195 were properly received in 
evidence that section ereated no liability on ony railroad 
company to maintain a flegman at any srocsing until such raile 
read was notified te do eo by the City Council, and at whet 
houre they were required te station e flagman at such crossing, 

i for it is expressly provided that flagmen be stationed *at such ‘ 


or) 








— ow 


anh Suave ato TRidmialg ods Ye fanapoe ote 2a, 
omkbio od) Te ana ane £004 moltnee Jace Yuet oe porous 
ttt de 208 mekdosdenk oft .opavdd? Yo ys ote te —2 
tau ed Rea Dobe inne molt dom ok sonenthte 
9 aa 22 qortmnthro ad to eonmon yt andd qual ode stoeeta 1h 
NORE Aa mUsoOR 2 malted 290 «Onno ddd em? to web ee 
“gel? 9 aoat? [ie te akedtiaa baw oot ,moksete a yRaqeed 
wk pOtsentaoS aNelals ".welteoup nt patanose wn $9 0m 
(goonies bye at bortinoa ylavqotg exow anoktowe aaodd * arod side 
see woreda oi baorwiat » berdapor 490K moltoee Sante 
 weng0OW 26 dam, pekys opm Add Ye. GhlD en Ie — 

















~~ 





he dsb — i anne ti oulupet of san nese — om 
bedanpiech awte wit 2e eStaswe expat hamrtten a baw ⸗ * 
£294 noltoon Lavqna Jou Dib aOLe aot, saute * —2 





th .omnavet SOLS woliaer — ak soe maw — J 
—o — m ake 





ren wand overt ren blugele aun thine i sai seve 4 
ai beviesot Yireqerq iow SOLE motioon 4 neve we oo 
heathen oem mo yeeibdal £ ee botaero — vant’ dal 
7 * dae ditaw yoleade yma to — | z mo | 

* bossa — gyal au —* on of « berth 4 










o be 


Other crossings and at such hours se the City Couneil may 
from time to time preseribe." There could be no violation 
of that section by any railroad company until the City 
Gouneil had notified it at what eremcinge and at what hours 
of the day such flagmen ehould be ntationed. Ourran Vv. 

» 289 (11. ill, But we 





do not agree with plaintiff's construction of section 1991. 
While that section ie very imartfully drawn we are of the 
opinion that by ite proviricns railroad companiern are ree 
quired to keep flagmen at all places east of Western avenue 
and north of 39th otreet where ite tracke cress streets or 
atreet or horse railway tracks, and that it dees not apply 
to any other part of the aity. It will be moted that that 
section provides that steam railresds whose tracks intersect 
the streets in the city "east of the west Line of Yestern 
avenue and north of the seuth Line of 39th street, and alse 
at all crossings of street or horse railways" shall keep and 
maintain a flagman, It is a wellerecognized rule in the 
construction of etatutee and ordinances that if general 
worde follow an enumeration of particuler things, such gene 
ersl worde are held te apply only te cases of the same kind 
as thoce which are expressly mentioned. City of Chi cage Vv. 
Rose, 258 i111, 76; Shirk v. People, 128 I11. 61; Ambler v. 


Mhigple, 139 311, 311, Gundbing ve Gity of Shige, 176 111, 
346; Gecil v. Green, 161 Ill. 265, This section specifically 


mentions a part of the @ity where railroad tracks cross city 
streets and is followed by the general provision of all 

crossings of railroad tracks with street and heree railways. 
We think that under thie rule of construction the only place 
flagmen were required wae within the limited territery. Nor 


ao swe think defendant's argument is sound, viz; that section 
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2195 repenled section 1991, and that the additional flage 
men mentioned in section 2195 were only te be maintained 

at crossings where they were actually stationed at the 

time of the passage of this ordinance. We think section 
2991 applies to that portion of the city east of Western 
avenue and north of 39th street, and section 2195 te the 
balance of the city. Under this holding it follows that 

it wae error to sdmit is evidence these two sections, and 

te instruct the jury that defendant wae required by section 
1991 to maintain a flagman at the erossing in question. Fer 
plaintiff to prove that the railresad company wae required to 
keep a flagman at that place it would be necesaary for him 
to introduce in evidence in addition to the two sections, 
further proef that the City Council designated that croesing 
as one where defendant was required te maintain a flagman. 


Complaint is aleo made te the giving of inetruce 
tions Non, 1, 2, 3 and 4 om behalf of plaintiff. Three of 
these instructions set up ordinances of the city and one the 
statute, and we think there ie an intimation that defendant 
violated cach of them, and fer euch violation it wae liable, 
Whether there was a violation and whether such violation 
would render the defendant liable were questions for the 
jury. Gn a reetrial we think each of the instructions should 
be #0 modified as to remove this objection. 


For the errors in adwitting in evidence sections 
1991 and 2195 sand in aiving the inetructions bored on section 
1991, the judgment of the Gireuit Court ef Sock county is 
reversed and the cause remanded, 


REVERSED AND REMANDED, 
'¢de AND THOMSON, J. CCHQUH. : 
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PROWWCE DISTRIBUTORS COMPANY, 
a corperation 


Appellee, 
PRAL FROM 


¥e COUNTY COURT, 
SOGK COUNTY, 

SOUTHERN PACIFIC 

a corporation, 


2138 1 .A- 651 


MR. JUSTICE O'CONNOR delivered the opinion of 
the court. 


Plaintiff brought suit against defendant to ree 
cover $495.32 as damages alaimed to have been sustained by 
reason of defendant's failure tc furnish a car within the 
time agreed upon, The case wae tried befere the court withe 
out a jury and there wae a finding and judgment in faver of 
plaintiff fer the amount of its claim, to reverse which dee 


fendant prosecutes this appeal. 


The record discloses that plaintiff ie a corporme 
tion engaged in the handling of cantaloupes in Seattle, Wash.; 
that it purchased the cer of ecantaloupes in question at 
Thermal, Calif; that the cantaloupes when they were brought 
into the leading station at Thermal were in good condition, 
but were in very bad condition when they arrived at Seattle. 
Plaintiff's claim is thet this deterioration was caused by 
the failure of the railread company te furnish a car at 
Thermal at the time it agreed to do se. 


9 The declaration was in two counts, The first alleged 
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that it was the duty of the defendant, a common carrier, to 
furnish a car for the transportation of cantaloupes within e 
reansomable time after it was requested so te do; that on July 
20, 1912, plaintiff requested that an iced car be placed at 
Thermal within a reasonable time thereafter for this purpose; 
thet relying upon the defendant's promise to se furnish the 
ear, plaintiff prepared the cantaloupes for shipment, but 

the car was not furnished until a day or two afterwards, ree 
sulting in the damage claimd, The second count alleged that 
on the 20th of July, 1912, plaintiff requested defendant te 
have the car at Thermal on the Z2let: of July, whieh the de 
fendant agreed te do; that relying upon this agreement plaine 
tiff prepared the cantaloupes for shipment but the car was 

net placed for leading on the 2lst; that by reason ef the failure 
to place the car at Thermal as requested plaintiff was damaged. 
Afterwards plaintiff filed a bill ef partiolars which stated 
that plaintiff's oleim wae bared upon the failure of defendant 
to place an iced car at Thermal by noon of July 2lst in accorde 
ance with a verbal order given by plaintiff to the defendant 
about 11 o'clock in the morning eof July 20th; that the time 
given defendant within which to place the car wae the usual, 
qustomary snd reasonable time; that the cantaloupes were 
breught in for shipment but as the car was not at the station 
they were held from 12 e'elock noon, July 2lst, until the 

ear was furnished, viz; 4 o'cleck A.M, July 22nd; that this 
delay resulted in the damage which was the difference between 
the value ef the cantaloupes at the time and in the condition 
in which they should have arrived at Seattle, and their value 
at the time and in the condition in which they actually did 


arrive there, This bill of particulars was filed way 27, J 
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1914. An amended bill of particulars was filed October 1, 
1918, the day preceding the trial. It sete up thet plaine 
tiff was damaged by reancn of the failure of defendant to 
comply with a verbal order given by plaintiff about 9 A.M. 
July 206 to furnish a car by noon of thet same day, and aleo 
by reason of the failure of defendant te comply with a write 
ten order given nt 11 o'clock A.M. of July 20 te furnish a 
car by moon of the follewing day, July 2let; that the time 
allewed for furnishing the car was the usual, customary and 
reasonable time; that the car was not actually placed at the 
etation until July 22nd during which time the cantaloupes 
deteriorated; that the damage sustained was the difference 
between the merket value at the time and in the eomdition — 
the cantaloupes should have arrived at Seattle and their 
Value at the time and in the eondition they actually did 
arrive at that place, The original bil: of particulars 
made a claim for damages for 414 erates of cantaloupes while 
the amended bill claimed damages for 376 erates, The smount 
of damages, however, in each case was stated to be $496.32. 


As we understand plaintiff's positien, as stated 
in ite brief and oral argument, it is bhat plaintiff ordered 
a car about 9 o'cleck in the morning of July 20 te be delivered 
at noon of that day; that the car, however, wae not placed 
until the afternoon et ay 22, All of the evidence was in 
the form of depositions or stipulations of the parties vo that 
we are in as good a position to determine the truth of the 
matters in controversy as was the trial judge. From the — 
evidence offered on behalf of plaintiff it appears that for 


@ day or two prior to July 20 plaintiff was leading another 
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ear of cantaloupes at Thermal; that on July 20 they had 

75 erates of cantaloupes at that station which appear to 
have been in excess of the quantity that could be put inte 
the car that wae then being loaded, About 250 crates came 
in on July 21, and from 116 te 115 on July 22nd. The cane 
taloupes when brought into Thermal fer loading were all in 
geed condition; that when they were put inte the ear they 
were getting soft anc when they arrived at Seattle on July 
29 they were im bad condition, some of them being mouldy and 
decayed. There wae also testimony offered on behalf of plaine 
tiff that tended to show that the car in question was not 
placed for loading until the afternoon of July 22, 


It appears that the delay in furnishing the car as 
stated by a witness for the defendant was caused by a shortage 
of cars at that time, but it is undisputed that after the 
car left Thermal it was transported to Seattle in about ten 
hours less time than was erdinarily required. The ¢ vidence 
shows that the car was properly ieedrand hendled while in 
transit. On behalf of plaintiff the witness Pearce ef Seattle 
testified that he examined the cantaloupes on the 29th of 
duly; that they wore in bad condition; that the fair end 
reasonable cash market value of cantaloupes of the kind in 
question if in good condition was $2.25 per crate for the 
Jumbo and $2.00 per erate for the pony crates; that the 
fair and reasonable cash market value of them in the cone 
dition they were at the time of their arrivel on July 29 
was $1.50 per erate, ‘This witness further testified that 
he parceled the cantaleupes out te commissien men and ree 
ceived from such comsission men from the sales of the cantae 
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loupes $402.93. This, of course, is much lees than $1,506 
per erate which the witnees testified was the fair and 
reasonable cash market value of the cantaloupes in the cone 
dition in which they then were, it is manifest that the 
fair cash market value of the cantaloupes as they actually 
were, vis; $1.50 per erate, wae net deducted by plaintiff 
in making up ite claim, and while plaintiff states that 

the basis of its claim is the differenee between the value 
of the cantaloupes on the 29th of July in the condition in 
which they actually were and their value at the time they 
should have arrived, July 27, there is no evidence ef any 
kind as to wheat they would have been worth if they arrived 
on July 27. Wor is there any evidence in the reeord that 
the deterioration was caused by the failure te have the car 
placed on July 20 or July 21, No witness testified that if 
the car was placed on track at Thermal on July 20 or July 21 
the cantaloupes would not have deteriorated in the course 
ef transportation, From what we have said it appears that 
the reeord is much confused, We think it elear that the car 
was ordered on July 20 for nomef July 21 and that it was 
actually placed at Thermal at 4 o’cleck in the morning of 
July 22. Certainly no claim can be made for the ¢antaloupes 
that were brought in on July 22 for the witness Newman testified 
that they were then in good condition. At that time the car 
was iced and at thermal for loading and was being loaded. 

We are also of the opinion that plaintiff was not entitled to 
recover any dasages which resulted from the fact thet eanta- 
loupes were delivered at the station prier to noon of July 
21, the time when the car was te be delivered, 
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It follows that plaintif? has not made out a 
case and the judgment ef the County Courtef Cook county 
is reversed and remanded, 


REVERSED AND KEMANDED, 


TAYLOR, P.J, AND THOMSON, J, coNcUR, 
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a corporation, 





Appellee, 
APPEAL FROM 


MUNICIPAL COURT 
OF CHICAGO, 


MAR. JUSTICE O'CONNOR delivered the opinion ef 


the court. 


Alfred Peates Company, e@ corporation, brought suit 

against Nathan Rosenzweig and 5. Silverman to recover $35, 00 
for merchandise, On motion ef plaintiff the suit was dise 
missed as to Silverman and the case went to triel against 

Rosenzweig. There was a finding and judgwent in plaintiff's 
| faver for the amount of his claim to reverse which Hosenz- 


weig prosecuter this appeal, 


Wone of the evidence heard on the trial is in the 
record, Defendant contends that the judgment ie erroneous in 
that plaintiff's action is based on a joint contract with 
Rosenwweig and Silverman and that in such case there must be 
a judqueat ageinet beth or none, This is the general rule of 
law, but there are exeeptions to this rule. Ome of these exe 
ceptions is where an unnecessary or improper party is joined 
as defendant, and another is where a defendant interposer a 
personal defense such as infancy, lunacy, bankruptey of the like, 
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Here the suit was dismissed as te one of two defendants, very 
presumption must be indulged in faver of the validity of the 
judgment and, in the absence of any evidence in the record, we 
must presume that there was sufficient evidence introduced to 
show that Sllverman was an unnecessary or improper party or 
that he interposed a personal defense such as infancy, banke 
ruptey, lunacy, or the like, We recently passed on the point 
now made adversely to defendant's contention in the case eof 
feich v. Ayer, 213 111. App. 41, where the authorities are 
reviewed, the most that can be said in the instant ease is 
that there was a variance between the allegations of the statee 
ment of claim and the proof but no such objection was pointed 
out and it can not now be urged. Mayer v. Brensinger, 180 Jil. 
110. 


The judgment of the Municipal Court of Chicsge 
is affirmed. 


AFIRIND.- 


TAYLOR, P.J.. AND THOMSON, J, CONCUR. 
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JO STROTEK,’ 






Pup oni R COURT, 


COOK, COUNTY. 


MER, JUSTICK O'CONNOR delivered the opinion 
ef the court, 


gee Siretek brought this action against August 
V. Fellet and the Pellet Nagnete Company, a corporation te 
recover damages for a malicious presecution, buring the 
trial which was before a judge and a jury, the suit on 
plaintiff's motion was dismissed as to August V, Pellet, and 
after the evidence was heard there was a verdict and judgment 
in favor of plaintiff against the rewaining defendant fer 
$756 to reverse which it prosecutes this appeal, 


So far as material, it appears that en September 
11, 1917, defendant filed a complaint fer s search warrant in 
the Municipal Court of Chicago whereby it was charged that 
about 2000 duplicate white repair cards belonging to defende 
ant, and which contained the names and addresses of persons 
with whem defendant had done business, were stolen and were 
then coneealed in the property of plaintiff and one Hanson; 
that plaintiff and Hanson were doing business as the [llinois 
Sterter and Hagnete Company in Chicage; that the reason for 
_ the belief that the cards had been stolen and were in the 
pe ef plaintiff was based on information derived from 
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an euployee of plaintiff and Hansen, Upenm the filing of the 
complaint the search warrant issued and was served on the 
seme day at about 5:50 P.¥. A search of plaintiff's and 
Hensen's premises was had and seme of the white cards found, 
Plaintiff and Hanson were arrested and lodged in jail, The 
next morning the case came before the Municipal court ef 
Chicage and both parties seem te agree that it wes not called 
for trial fer the renson thet no complaint had been filed, 
Thereupon the matter was continued until the next day, and 
about two e'cleck in the afternoon of September 12 plaintiff 
and Hansen were feleased on bond, Om the afternoon of the 
12th defendant advised hie counsel that the case had net been 
heard in the Municipel Gourt for the reason that & complaint 
had not been filed, in the meantime one binnsen confessed 
that a number of the duplicate white repair cards had been 
stolen from defendant and taken te plaintiff's and Hanson's 
Place of business, A representative of defendant then went 
te defendant's counsel together with binneen, and Dinnsen ma& 
® confession wade was reduced to writing and signed by hia, 
It set ferth in detail how the repair sheets had been taken 
from defendant's place of busines: and given to plaintiff and 
Hansen, Thereupon counsel for the defendant went to the 
Municipal Court and prepared two informations charging plaine 
tiff and Hansen with lareeny of the repair sheets and with 
receiving stolen property, The next day, September 15th, 
the cnse was heard before the Nunicipal Court, and the dee 
fendants were found net guilty and discharged, Afterwards 
the instant suit was brought, 


: 


fhe only peint which we think necessary to determine 
oh whether the verdict of the jury in finding that the defendant 
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in procuring the arrest of plaintiff acted without probable 
cause, and whether after a full disclosure of all the facts 

te its counsel defendant was justified in following his ade 
vice, Of ceurse it is well settled law that if defendant, 
acting a8 @ reasonable and prudent person would act in similar 
circumstances, had probable cause for believing that plaintiff 
was guilty as charged in the complaint, then no recovery can 

be had in the inetant case even though defendant was mistaken, 
It is equally well settled in this State that where a prosecute 
ing witness presente all the facts within his knowledge er all 
that he could have ascertained by the exercise of due diligence 
fully and fairly to an atterney, and acts upon the advice of such 
attorney in presecuting the matter he cannet he held liable in 
damages in an action for malicious prosecution although the 
advice of counsel wae bad, We think the verdict of the jury 

en beth peints mentioned was against the manifest weight of the 
evidence, It appesrs frem the evidence that plaintiff end Hanson 


had been in the employ cf defendant who was engage in the buse | 


iness cf repairing automobiles, and while so empleyed they cone J 


ceived the iden of going inte bueiness for themselves; that 
Hanson left the eaploy first and the plaintiff afterwards; that 
they thereupon started a business of their own known as the 
filinoie Starter & Magneto Company, and were conducting it for 
about a month prier to the time of their arrest, The evidence 
also shows that the defendant company when a customer called 

on them tc have an sutemobile repaired, took his name, address 
end certain other information with reference to the automobile 
on a blank which they had provided for that purpose; that efter 
Plaintiff and Nansen had started in business, about five biocks 
from where defendant conducted ite business, the presidemt of 





bi the defendant company recived a telephone ea]1 and was Free 
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quested te meet the person calling him, This was on the 

llth of September, Defendant's president first demurred, 
Afterwards he met this party, one Alfred Kk, Buker, a short 
distance from defendant's place of business, juker then 

told him that the lilinois Starter & Nagnete Company was 
taking defendant's literature and copying the names of the 
persons whe had been doing business with defendant company, 
Buker further stated that he had seen plaintiff and Hansen 
doing thie and that his sen who worked for the Illincis Starter 
& Magneto Company at that time had alse seen the copying of 
these mmes from def mdant's lists, Thereupon defendant's 
president asked Buker if he would go te defendant's lawyer 
which he agree te do, and they beth went to see defendant's 
lawyer and the matter was laid before him; that at this cone 
ference Buker repeated what he hag told defendant's president 
and that he had seen about 1000 ef these circulars which were 
being copied by plaintiff and Hanson, The evidence Surther 
shows that at this conference the attorney stated he would 
like te talk to Buk «t's son to learn what the sen would say 
about the matter and suggested that Huker call his sen on the 
telephone and that he would “listen in* on a connecting line; 
that Buker called his sen on the telephone and that the lawyer 
get on a connecting wire; that the sen stated he had seen the 
sheets in plaintif’'s place of business and that they were 
being copied, Thereupon the atterney recommended filing the 
complaint and the issuence of a search warrant which was dene, 


There is no dispute but that the president of 
defendant company made an investigation and conferred with his 
counsel ac just related, The evidence further shows that some 
of the repair sheets were actually found in plaintiff's place of 
» the number being disputed; witnesses for plaintiff 
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testifying that there were but from 18 to 25, while witnesses 
for defendant testified there were about 500, Plaintiff 
testified, however, that they were mixed up with some of his 
personal belongings when he left defendant's employ, and that 
they were worthless being used by defendant only as seratch 
paper, The evidence also shows that before the filing of 

the two informations the defendant's president again took the 
matter up with the same counsel; that Dinnsen, who was an 
employee of the defendant company then signed the written confession 
which set up the fact that the repair sheets had been taken from 
‘defendant's place of business and delivered to plaintiff and 
his associate, This confession, it is true, was repudiated 

by Dinnsen on the trial but no one would believe such repudiae 


tion. 


In these circumstances we think it clear that dew 
femdant in obtaining the warrant aia /act without prebable 
cause and we are also of the opinion that its president fully 
and fairly disclosed all the facts to its counsel, Therefore, 
the verdict of the jury is against the manifest weight of 
the evidence, and the judgment must be reversed with findings 
of fact, 

REVERSED WITH FINDING OF FACT. 


TAYLOR, P.J. and THOMSON, J, CONCUR. 


FINDINGS OF FACT: We find as facts in this case that defende 
ant did not without reasonable or probable cause obtain the 
search warrant in question, and we further find as a fact that 
the president of the defendant company fully and fairly pre— 
sented all the facts to its counsel which a reasonable and prue 


dent man could have presented before the filing of the complaint 
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yeellant ry 
Appeal from 
ve 


WILLIAM F. FOLF and 
HENRY SCHMIDT, |, 


Municipel Court 


of Chicago, 


MR, JUSTICE BOR delivered the opinion of 


9181.A.652 


On November 8, 1918, plaintiff obtained a judgment 


the court. 


by confession on a lease against defendants for $305, the 
game being for t«o months’ rent at $140 per month and $25 
attorney's fees. Afterwards the judgment Was opened up and 
defendants given leave to defend sand to file a set-off, 
Upon hearing of the case before the court without a jury, 
the judgment was set aside and judgment entered in defendants’ 
faver for $312.50 on the set-off, to reverse which plaintiff 
proseoutes this appeal. 
The ease wae tried upon « stipulation of facets and 
‘the testisony of one Witness. So far as it io material te 
atate the facts it appears that plaintiff had a #ritten lease 
Oh Gertain promises in Chicage for which he was obligated 
te pay 4125 per non th} that he entered into a #ritten lease 
aub-letting the premises to defendants at $140 per month, 
This lease was made without the consent of the landlord, The 
rent for October, 1918, was not paid by plaintiff to the 
landiord and the landlord obtained 6 judguenat ageinet him for 
this month's rent. Later plaintiff paid thie judgment and 
afterwardar refused te pay the November rent. On November 1 
the landlord notified plaintiff's sub-tenants that if they 
desired te continue to oceupy the premises they would have 
to pay the rent direct to him, as he had canceled plaintiff's 
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lease. The next day in accerdance with thie demand defen- 
dante paid $125 to the landlord for the November rent and 
received a receipt from him. It further appears that on 
Rovember 36 the landlord served a written netics on plain- 
tiff for the cancellation of the lease. Plaintiff contends 
thet he ia entitled to a judgment for the October and Novem- 
ber rent. This, of course, is untenable for the reason that 
the stipulation of the parties recites that defendants paid 
the October rent to plaintiff, eo that in any event he could 
make no claim except for the November rent, and ae the stipu- 
lation shows that plaintiff's eub-tenants paid 91°25 to the 
landlord for the month of November, the only amount that would 
be due plaintiff would be $15, the difference between what the 
defendants paid the landlord and the $140 which they agreed 
to pay plaintify. 

| Plaintiff's position seems to be that the original 


lease “as not canceled and that the eub-lease was still in 


fexce, The bill of aexoeptions certifies that it contains , 


| 
| 


all ef the evidence but upon a consideration of it it appeare 
that the court censidered the teo written leases, the notice 
aerved by the landlord on the plaintiff and cther mattere 
which are not in the bill of exgeptions. It appears, there- 
fore, that we have not all the evidence before us that was 
submitted to the trial judge, and in these circumstances it 
must be presumed that there was sufficient evidence to 
warrant the judgment. 

The judgment of the Municipal Court of Chicago 
is affirmed. 

ae ; AFFIRMED. 

TAYLOR, P.J. and THOMSON, J. coneur. 
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ESTHER NELSON, 
Appelise, 
Appeal from 
=-V¥a~- 


BENNY QUILL, 


Municipal Court 


ef Chicage. 


WR. JUSTICE O* CONNOR delivered the opinion 


of the court. Z18 1.4. 6902 


Plaintiff brought an action of forcible ontry © 
and detainer againat defendant to recover possession of the 
premises known as 9160 Harbor Avenue, Chicago. The ense 
was tried before the court and a jury of nine jurors by 
agreement of both parties. There was a finding and judgment 
an faver of plaintiff to reverse which defendant prosecutes 
thie appeal, 

The oniy point necessary te be determined in 
whether defendant entered inte on eral lease for the premises 
with Mary Pacseon, former owner of the property, on Auguet 21, 
4936. The record discloses that defendant wae a tenant in 
peoeseuzion of the premises when Mary Passeon became the owner 
in 1913, and that he remained in continuous pessession up to 
the tise of the trial paying $35 per month rent; that plain= 
tiff purchased the property in October, 1918; that on Decem- 
ber 5, 1918, plaintiff caused to be served on defendant a 
five day notice te vacate; that defendant's rent was paid 
up to December 15 of the same year; that upon receipt of such 
netics defendant called on plaintif’'s sttorney and tendered 
the rent for the month from December 15, 1918, to January 15, 
1919; that the attorney accepted the tender and stated that 
he would serve defendant with ® 50 day notice te quit on 
December 15; that on December 15 the 30 day notice waa served 

1) ima to vacate at the expiration of the 30 days, and 
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that defendant failed to comply with the netice, On January 
22 this action Was brought. 

Defendant testified that om August 41, 191la, 
Mary Paseson (formerly Von Heason), the then owner ef the 
property requested the payment of three months’ rent, #105, 
in advance; that the money Was psid and a receipt given, and 
at that time the rent wae paid te September 15; that at this 
conversation defendant told her “they ought to have some under 
standing, some agreement", and that she said "I will rent you 
the place now for a year at the eame rent." This was ell 
the evidence adduced by defendant to establiah the alleged 
eral lease for one year. 

For the plaintiff T. A. Green teatified that he 
Was @ practising attorney in Chicago; that in the early part 
of December, 1918, he caused a 5 day notice te be served on 
defendant; that sithin the 5 days defendant called at his 
office and during the converzation defendant stated that he 
had no lease and that he paid the rent from month to month; 
that defendant then paid the rent from December 15, 1918, to 
January 15, 1919; that the witnese told defendant he would 
serve him with a 30 day netice on Decomber 14, which notice 
Was served; that defendant said that would be alright as it 
would give him time to get out; that on Jamary 15 defendant 
Sgain called on him and tendered him one month's rent which 


A 
| 


wae refusedj that after some further conversation defendant 
said that he would vacate the promises, 

The sitness Passeont testified that she was for- 
merly the owner of the property; that Quill was @ tenant 
when she purchased it and continued in possession, Counsel 
tim asked, "Did he have a leese at thet time?", and over 


——— @bJection the witness answered that he did net, She wag 
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then asked "Did you ever give Quill a lease?"®, and without 
objeotion the witness anewered in the negative. 

Defendant contends that the court erred in per- 
mitting the original and present owners of the property te 
testify over hie objection that defendant had ne lease to 
the premises, for the reason that such teetimony vas but o 
conclusion of the vitnesses, The only material point in 
controversy “as whether the former owner of the property 
had given defendant an oral lease for one year, There was 
no objection made to this witness testifying that she head not 
Gone se. In any event we think defendant was not prejudiced 
because it wae clear that the jury understood that this vas 
the only question to be determined, and in these circumstances 
we Gannot disturb the finding and judgment. 

The judgment of the Municipel Court of Chicago 
is affirmed, . 
AFFIRMED, 


TAYLOR, P.J. and THOMSON, Jd. concur, 
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ROSE REITER, ) 
_ Appellant, 
ve \ ICLPAL COURT 
‘ OF CHICAGO. 
SOVEREIGN oF THE 
WCCDMEN OF 7 \ FORD, 
Appellee, OTA 
am PI1S8I.A.652 
‘ 


x 


BR. JUSTIC® THOMSON delivered the copinien of 
the court. 


By thie appeal the olaintiff, Rose Reiter, seeks 
te reverse a judgment rendered for the defendant in the 
Municipal Court of Chicage upon « finding by the court in 
a trial without a jury, in a suit breught by her upen a 
benefit certificate issued by the defendant upon the life 
of her husband, by which certificate the defendant obligated 
itself to pay the plaintiff, as beneficiary, the sum of 
$2,000, upon the death of her husband, the assured, if his 
death occurred after the second year ef his membership, ond 
further, the eum of $100 fer the erection ef a monument to 
his memory as provided in the constitution and laws of the 
Society. 


in defense of the action the defendant contended 
that in end by hie application, Reiter “did warrant and ree 
present” that he did not then have and had never had any 
disease of the nervous system and that he had not consulted 
@r been attended by a physician for any disease or injury 
during the five yeare previous te his apphication and that 
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at that time he was in good health, and that Reiter *fraudue 
lently and faleely* made these "representations with the 
intention of defrauding the defendant”, said statements bee 

ing false in that he was at the time of the application suffere 
ing from a disease of the nervous system known as Tabes Dorsalis 
and had been treated by several physicians within a few months 
previous to the application and within that time head also been 
a patient in a hospital by reason of said disease, 


After the plaintiff had made out » prima facie case, 
the defendant presented certain witnesses in suppert cf ite 
defense, among whom were Dr. Gartenstein and br. Reinhart. 
br, Gartenstein testified that he was net a practicing physice 
ian but was the secretary of the iedge of the defendant Seciety, 
of which the deceased Reiter became a member, at the time the 
benefit certificate in question was issued, Heiter signed bis 
application for membership by hie mark, Gartenstein testified 
that Reiter sould neither speak nor write the English language; 
that the signature "Joseph, hie mark, Reiter” was in the hande 
writing of Dr, Reinhart the examining physician; that Reiter 
spoke iiungarian but Dr. Reinhart did not (Objection was made 
to the latter evidence and sustained, which wae error); that 
no part ef the application was read over to Reiter either in 
the English or the Hungarian language; that when Reiter made 
his cress on page 1 of the application (in which the assured 
certified, agreed and warranted that all the statements, ree 
presentations and snewers in the application were full, come 
plete and true, whether written by his own hand or not, etc.) 
the writing that appears on that page wae not there; that when 


he made hie cross on page 2 ef the application (containing his 
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family histery and personal history) the writing that appears 
on that page wae not there, 


Dr. Reinhart testified that he had no recollection 
of his examination of Reiter but that the writing appearing 
on the application was his own; that he asked Reiter the 
questions appearing in the application and wrote down the anse 
wers as Reiter gave them to him; that I would net write anye 
thing, only just what I got"; that he received the informe 
tion as to the name and address from the candidate Reiter; 
that he had made probably one theusand examinations for fratere 
mal societies. Gn cross-examination he testified that hie ante 
were to the effect that he had asked Reiter the questions 
appearing in the application end had written down the answers 
as Reiter gave them, were based on the fact that the answers, 
as they appeared in the application, were in his own hand writing; 
that ‘he was in the habit of asking the questions as a matter of 
reutine but that he had ne independent recollection of having 
asked them ir this case, The witness further testified that 
he could not speak the Hungarian language. 


The plaintiff called Dr. Gartenstein to the stand 
as her witness in rebuttal and he then testified thet at the 
time Reiter's application was taken and Dr, Heinhart examined 
him, the latter read the questions sas te whether the applice 
ant hac had certain diseases specified in the questions, in 
English and that in most cases Reiter answered both in the 
affirmative and in the negative by shaking hie head anc that 
"he always looked at me"; that sometimes he shook his head 
in the affirmative and some times in the negative,- "sometimes 
he said ‘Yes’ and sometimes he said ‘Not and these terms that 

is | ae RROretond he said 'No’,” The witness was asked what. | * 
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Reiter's answer was to the question asking if he had ever 

had “asthma, bronchitis, chronic caterrh, chronic cough, cone 
sumption, La Grippe, pleurisy, pneumonia, spitting bloed, or 
any other disease of the throat or respiratery ergens?" and 
he mid he answered by shaking his head,- “he shook it beth 
ways in the affirmative and in the negative.* The answer 
appearing in the application is "Ne", The witness was then 
anked what Reiter's answer was te the question asking if he 
had ever had “apoplexy, delirium tremens, dizziness, or 
vertigo, fits or convulsions, persistent headache, insanity, 
epinal disease or any other disease of the nervous system?” 
and he state’ that Reiter's answer “was in the negative and 
in the affirmative,- both ways." The answer to this question 
as it appears in the application was “No*, The witnese was 
further asked what Reiter's anewer was te the question asking 
if he had ever had “discharges of the ear, cancer, tumor, 
malaria, lead poisoning, rheuwnatism, serofula, sun wtreke, 
typhoid fever,yellow fever or any other disease not mentioned", 
and he caid, "Hie answer on that was 'No',- he und retood that®. 
The witness was then asked what Reiter answered to the quese 
tion “Have you ever had any disease or injury not referred to 
above? If 00, what? and Have you eensulted or been attended 
by a physician for any disease or injury during the past five 
years?” and he said that upon being asked that question Reiter 
held up o bandaged hand and said, "I go doctor now", The ante 
wer tc the first and last of these questions as they appear 
in the application is "No*, On cresseexamination the witness 
said he did net know whether the anewers written down by br, 
Reinhart were or were not, wrong; that Reiter shook his head 
in the affirmative and in the negative te each question; that 
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he could not tell whether the answers written down by Dr. 
Reinhart were in conformity with the neds Reiter made, He 
further testified that Dr. Reinhart get the information about 
Reiter's name and reeidence from a small card on which the 
witness had written it, he having procured it from Heiter; 
that he acted ae interpreter and explained to Heiter whatever 
the doctor said he did not understand; that he got the data 
relating to Reiter's family history from Reiter and gave it te 
by. Reinhart; that when they came to the personal history, 
(the questions relating te whether or not the aoplicant then 
had or had ever had certain named diseases or had consul ted 
or had been treated by = physician within the past five years) 
Dr. Reinhart stepped the witness from getting the information 
from the candidate and started to take it himself and that 
the witness could net say whether the answers appearing in the 
application, as wkitten down by Dr, Reinhart, were the answers 
given by Reiter or net. The pages of the application to which 
' yeference hae been made, were reocived in evidence subject to 
the ebjection which the plaintiff had made. 


There is ouch discussion in the briefs filed by 
counsel on the question of whether the anewers of Reiter as 
they appear in hio application are to be comeidered as warrane 
ties or representations and esunsel for the defendant further 
argue that even though they are considered as representativyne 
and not warranties, they must be held to defeat this actien 
brought upon the benefit certificate which wee issued pursuant 
te the application, inasmuch as evidence was introeduged showe 
ing that they were falee and waterial, in that the applicant 
was suffering from a nervous disease at the time of the applicae pY 
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tion and had been treated for it by several physicians within 
1 
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® few months previous to the date of the application, In 

our opinion this argument is entirely beside the point which 
controls the decision of thie cave. It is needlese to ine 
quire whether the answere of Heiter were warranties or ree 
presentations, when it is quite apparent from the testimony 
in the record, to which reference has been made, that his 
Se-called answers were not answers at all, It would be hard 
to cenceive of a looser method of taking the application of 
one for a benefit certificate of insurance than the one which 
seems to have been followed in this ease. All the printed 
matter appearing in the application was in “nglish. The 
applicant eould neither read nor write that language or any 
other apparently, for he signed by his mark, But he spoke 
the Hungarian language which wae one which the examining 
physician did net speak, He signed the pages of the applicae 
tion referred to, by his mark befere » word had been written 
on these pages, and from the evidence it ie apparent that 
neither of these pages was read over to the applicant in any 
lahguage either before or after he put his mark upon them, 


We further find that when the quertione are to dise 
@ase were put to the applicant by the examining physician, the 
secretary of the ledge acted as interpreter, It has frequente 
ly been held that under such circumstances officials of the 
lodge are acting as its agents and net as agente of the applice 
ant, The Hoyal Neighbors of America v. Boman, 177 111, 27; 
Eerrenkoph v. Holm, 142 111. App, 336; Zicek v. Modern Brothers — 
hood of America, 177 111. App. 115, The extent and value of i 
the interpretation is apparent when we find that upon being 
asked whether he had ever hed «a number of named diseases of 


the nervous system, Reiter's answer was "in the negative and 





ae 


| 


Bh, .woktae Lean, wats ae rad, wee. bh ———— = sg we us 
etsy hehey ‘entog ais od kaod Phares ne 4. Sanauryae aids ae pe i 

wat 93, enpibova eh IE somo add. Tm i af * 

dt ae eolinot caw PA ad batt 3 —— ue rth 





















ime, oc » Lwow tn ‘site, ta ero yo Ree wR 
. nekton ALano, ode —— —V—— news skye — 
Hokie, ward ould Poul J— * — —* 


“en, — a — 2 sien tee, ay me 
ws ‘9 rooweeiad fads ot ivy. +08, bial 
* od we, vitxau, mie * aay he § een ma 

_ Babich ot 0 daly a0, so se — | ; as 

—* one je —J siz —* om ton a » oeteday 





me tae snoangea « aa a — we, * * “it 
oe, Mt shop tigda ot? 92 seve, bans, / * 
rian ccngas agi ste, nal # 


oo — —E aed * —— me tua, ox 
smieeuness col 2% todomeretes om hosed oghol og 9 






0H Yo alleles 20 yonmatamue ste tise: eee, best : a " — 
a bhaes arid ‘te — — oe fot bone ‘atnnys ork. J J— 
iPS ith TRL e te XRX as 2 ‘ 
te sete ons tanaxe eat ae to a8, anni 1S bee 
i pated noay Badd Bek? om, one thorwngs ok ektngs tuk fate 
2 apenaeah foesganar 10 oan 8: bast —9 mel 18 , 


q pase rien tt abe mares td 
A, RNAS ic ey he sg ithe am 





o Feu 


in the affirmative, = both ways", and was written down by Mr. 
Reinhart "No" and when we further find that upon being asked 
mer he had consulted or been treated by a physician within 
the past five years, the applicant held up his bandaged hand 
and said "I go doctor now”, and Dr. Reinhart wrote dow his 
answer "No". 

Of course, the replies given by Reiter as testified 
to by the secretary of the iodge, Gurtenstein, were not answers 
at all to the questions contained in the application and they can 
neither be considered as warranties nar representations. After 
the defendant order chose to issue its benefit certificate based 
4 the examination of the applicant, condueted after the fashion 
disclosed by this evidence and following that accepted his dues 
as a Member for a period exceeding two years, it cannot defeat 
an actim brought upon a certificate either by contending that 
the answers were warranties and untrue, or thet they were ree 
presentations end material and kmown to be false by the applicant 

at the time he made them, Although presenting facts not entirely 
Similar to these in the * bar, a somewhat similar situation 
was presented in Maloney v. Wotth Ame rican Union, 143 Ille App. 
615. 

It appears that under the provisions of the constitution 
and of the defendant seciety, the beneficiary was not entitled 
to receive $100 for the erection of a monument but that the society 
was obligated to contragt for the erection of a monument to cost 
that amount. * 

For the reasons stated the judgment of the Municipal Court 
is reversed and inasmuch as a jury was waived and the issues were 
submitted to the trial court, judgment will be entered here for the 
plaintiff for the amount of the benefit certificate, $2000 with 
interest at 5% from January 16, 1919, the date of the judgment in 


the trial court. JUDGMENT REVERSED AND JUDGMENT HERE, 
«Baylor, P. J., and O'Connor, J., concur. 
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Appellee, 
: APPEAL FROM 
v. MUNICIPAL COURT 


% OF CHICAGO, 
DAVID G, ROBERTION, 


2131.4.652 


HA, JUSTICY THOMSON delivered the opinion of the 


eourt, 


This is an ap cal frem a judgment for $192.92, 

recovered by the plaintiff, Pisk & Co,, in a suit based upon a 
guaranty the defendant made cf the prompt payment by one 
Kathryn Jensen, of her account with the plaintiff, The exe- 
cution of the guaranty was not denied, it reeited that for 
the consideration ef enabling Kathryn Jensen to buy on eredit 
from the plaintiff, the defendant *waiving #11 and any notice, 
demand, diligence or suit end especially waiving notice of 
the aeceptance hereof, dees hereby guarantee prompt payment, 
at the expiration of the time of credit given, for all goods 
which said vender has sold or may hereafter sell, upon eredit, 
te the said purchaser (Kathryn Jensen) * * *, This shall be 
@ continuing guaranty at al) times as to all balances owing 

at any time, Pprevided, also, that the maturity of the debt 
er debts hereby guaranteed may, by note or etherwise, be exe 
tended at the option of said vendor, (plaintiff) and the 
responsibility of the undersigned shall be in no wise affected 
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Certain merchandise was scold te wre, Jensen on eredit 
after the execution of this guaranty amounting to $352.92 and 
the account net being aatisfied, the plaintiff through their 
credit man, one Rees, teck the matter up with Nr, Jensen, the 
husband ef Kathryn Jensen, Hose testified, "yr, Jensen said he 
Would settle the account and would make payments on the basis 
of $50 per month, J asked him if he would make it in the form 
ef a note and he said he would,* Thereupon the plaintiff ree 
celved a promissory note signed by F. H. Jensen and Kathryn 
Jgensen, payable at the office of Fish & Uo, for the $352.92 
with interest at six per cent per annua, Under the terms of the 
note §50 was to be paid on the first day of ench month, the 
firat payment to be due April 1, 1916. Six payments were ene 
dorsed on the back of the note aggregating $140, Further pay- 
ments on the note net being forthcoming, the plaintiff demanded 


payment ef the balance of the necount from the defendant guarante , 


In suppert ef his appeal, the defendant contends that 
the court erred in excluding hie effer of proof that he signed 
the guaranty in question on condition that it was net to be dee 
ldvered to the plaintiff unlese it was also signed ¥, H, Jensen 
and in suppert of this contention the defendant refers te sectien 
16 of cur Negotiable instruments Act, in our epinion that section 
has no application te the guarenty involved here, The defendant 
did net show nor offer to Bow that any notice ef such condition 
had come to the plaintiff and therefore the evidence as to the : 
Condition was properly rejected, smith v. Peoria County, 59 rh, i 
412; Comatock v. Gage, 91 111, 328; Rhode v. Helean, 102 Ill, “a 


It is next urged by defendant that the nete signed ' 
by Hr, and ¥rs, Jensen, was received by the plaintiff in full 





payment of tires, Jensen's account, Although there is some co 
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in the decisions, the weight of authority in this country and in 
Imgland is to the effect that the giving of a negotiable note, in 
consideration of a simple contract debt, does not discharge the 
debt. To have that effect, it must appepr that it was agreed 
that the note sheuld be taken in absolute payment or that the 
ereditor has se parted with the note as to subject the debter to 
double payment, Gur Supreme Court has follewed the current ef 


authority, Wilhelm v. Schmidt, 84 111, 163; Walsh v. Lennon, 

96 111, 27; Stone and Gravel Co, ¥. Gates iron Yorks, 124 111. 
623; Hercules iron Werks v. Hummer, 49 111, App, 598; Schoenhofen 
Brewing Co, v. Dailey, 193 I[11, App, 86, xcept where the evie 
dence in a case raises a positive inference ef discharge, the bure 


den of proof is an the debter te shew that the note was beth given 
and received as an absolute payment, In Hereules Iron Works v¥. 
Hummer, supra, the court said thet great caution should be exere 
eised in reaching a conclusion that the evidence raises an infere 
ence of discharge in a case where the erediter would thereby lose 
seme security wiich he held before taking the note, The case at 
bar is such @ case, Im our opinion the trial ceurt did not err 
in finding that the plaintiff did not take the note in payment of 
- the debt, When wr, Kose teatified that xr, Jensen told him he | 
would "settle the account", it waa meant thet “he would make pay= 
ments on the basis of $50 a month,” As we find the evidmee in 
the record, the proposal that a note be given was not made until 
after Nr, Jonsen had said he would “settle the account® by making 
the payments imdicated, [t is not claimed that at any time was 
there any agreement or intimation that the debt was to be satise 
fied by the giving of the nete or the guarantor discharged, Woe 
receipt er receipted bill evidencing the payment ef the account 
‘was given or requested, Moreover, the defendant is hardly in a — 
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position to contend successfully that the giving of the note dise 
charged the debt and thus released him ae guarantor when his 
written guaranty expressly provides thet “the maturity of the 
debt or debts hereby guaranteed may, by note or otherwise be 
extended,” 


But the defendant ccontends finally, thet his agreement 
was only that the debt might be extended by nete er otherwise but 





the taking of the note in question materially changed the oblie 
gation of the debtor without his consent, in other respects, namely 
(1) before the note wae given the plaintiff could not have ree 
cevered against tr, Jensen; (2) before the note was given the 
entire indebtedness had matured, whereas thereafter it watured in 
installments; (3) before the note was given the ebiigation was 
payable generally, whereas after it was given it was payable at 
the office of the plaintiff in Chieage; (4) before the note was 
given the obligation could have been discharged witheut interest 
or at least without interest in excess of S per cent per annum, 
whereas after it was given it required 6 per cent interest in 
sddition to the principal te discharge the obligation, 


Ae to these contentions, it cannet be said that the 7 
defendant was discharged by reason of the taking of additional 
security for the payment of the debt, or the added obligation of ; 
Jensen, ‘The fact that the note provided fer instalment payments 









can have no such effect as the defendant claims for by the 
terms of Lis guaranty the maturity of the debt might be extended 
by note er otherwise *at the option” of the plaintiff’ and that 
a4fendant's obligation under the guaranty was net to be affected 
ey such extentions*, The alleged change in the place of payment 
wae wholly immaterial end has no effect. weateves on the obliga 
at tne Gefendant, either ean the fect that the note ealled 
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interest at the rate of 6 per cent have amy such effect, That 
in no way whatever changed the terms of the original indebtedness 
for which defemdnnt was the guarantor, His obligation was precisee 
ly the same, after the note was given, as it wne before, His > 
guarenty is not that the note will be paid but thet the original | 
debt or account will be met, And the judgment for the plaine 
tiff recovered in the trial court is based net on the note but 
on the eriginal account, and dees not involve any interest at all, 
At the time the note was given, Mrs, Jensen's sccount with the 
plaintiff showed a balance due amounting to $332.92, The note 
was fer that amount and ealled fer interest at 6 per emt per 
annum, Payments aggregating $140 were made after the note was 
given, reducing the debt er account of ura, Jensen to $192.92 


which is the emount of the judgment recovered, 


We find no errer in the record and the Judgment ef 
the Municipal Court ie therefere affirmed, 


AFVICHED, 


TAYLOR, PT, AND O'CONTON, J. CONCUR, 
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- ) MUNICIPAL count 
| } OF CHICAGO, 


218 1.A.652 


MR. SUBTIGe THOMSON delivered the epinion of 
the court. 


This ie an appeal by the garnishee from a judge 
ment recovered by the plaintiff in the sum of $67.00, The 
judgment cannot be sustained fer a number of reasons, From 
the statement of facts contained in the record, it appeare 
that no proof was made of the allegation contained in the 
statement of claim to the effect that the execution in the 
action by Richnond against Schmitt head been isaued and ree 
turned “no property found". It does not appear that these 
garnishment proceedings were had in the original suit, in 
which care we have held it would be sufficient if the exee 
cution was in the reoord and showed a return "no property 
found.” Dandridge, for use etc. v. Northern Trust Go.,Ill, 
App. Gt. First Dist. Be. 25068, opinion filed April 21, 1920. 
Where the garnishment suit is ea separate suit, the evidence 
in the case must show the facts alleged as to the exeoution 
return in the original case as required by the provisions of 
section 1 of our Garnishaent Statute. Lund, for use ete., Ve 


he Dole Valve Go., 185 111. App. 350, This proof cannot 
be supplied by the sffidavit of garnishment. Davis v. Sisgle, 
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Seoper & Co., 80 Lili, App. 278, 283; Sheehan for use v. 
U. &. Yard & Transit Ge., 172 Ill. App. 528. 


The original debtor was - wage earner. A 
demand wae served on the garnishee on August 23 but the 
garnishee was not served with a summons until August 290 
whieh wae the day after the expiration of the five day 
period during which the garnishee was obliged to held 
whatever funds it owed the debtor, over and above his 
exemptions, when the detiand wae served. The answer ef the 
garnishee alleged that at the time the summons was served 
upon it, there was owing the debtor the sum of $8.50, which, 
being exempt, the debter being the head of a family, was 
paid over to hiw. Interregatories were filed by plaintiff, 
ene of which inquired whether, at the time the garnishee 
peid the $8.50 to the debter, the latter hed delivered to 
the garnishee an affidavit stating that he wae the head 
ef a family and the anewer filed by the garnishee wae te 
the effect thet he had, 


From Sue etatemesit of facts in the recerd it appears 
that no evidence was intreduced to show the asount that the 
garnishee owed the debtor, either at the tine of the service 
ef the gernishee demand or of the summons, The only witness 
was the manager of the garnishee who was subpoenaed by the 
plaintiff. He testified that the debtor was s lsborer employed 
by the garnishee at the rate ef $22.00 per week up te September 
1 and thereafter at $15.00 per week; that “prior to the service 
of the summons in garnishment", the garnishee had reduced the 
debtor's salary as indicated to take effect September 1; that 
the debtor left the employ of the garnishee on September 21 and 
that he had received all hismlary and the garnishee owed him 
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nothing. On thie evidence the trial court computed the earne 
ings of the debter from tiheservice of the writ of summons 
(Auguet 29) as being $22.00 for the week ending August 31 
and $15.00 for each of the weeks ending on September 7, 14, 
and 21, making a total of $67, for which amount the court 
entered judguent for the plaintiff, This was error for the 
garnishment precess could not affect the wogeuw of the judge 
ment debter which were unearned at the time of the service 
eof the garnishment summons on the garnishee. Blige v. Smith, 
78 111, 359; Hoffman v. Fits William, 81 111. 521; Lund, for 
wee, ete. v. The Dole Valve Go., 195 I11. App. 350, 


The anawer of the garnishee was sworn to and entitled 
the garnishee to its discharge unless it was disproved. sire 


& St. Louis Rd. Go, v. Killenberg, $2 111. 295, No testimony 
was submitted disproving or tending to disprove the allegations 


set forth in the answer of the garnichee, 


For the reasens given the judgment of the Muni cipal 
Court is reversed, 


REVERSED, 


TAYLOR, P.J. amd O'CONWOR, J, CONCUR, 
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GARDEN CLIYY BOTTLING WORKS, £ 


Appeldee, 
APPVAL FROU 


SUPERIOR GOURT, 


3 SOCK CCUNTY, 
IMPROVED CROWN & GMAL cpus 


& corporation j ‘ 
\ y (ppeliant. 2 1 8 1 — 6 5 3 


BR. JUSTIG® THOMSON delivered the opinion ef the 
sourt,. 


By thie appeal the defendont, Improved Crown & 
Seal Company, secke to reverse m judgment recovered by the 
plaintiff in the ewm ef $1065.60, which judgment was based 
upon the verdict ef a jury finding the iseues for the plaine 
tiff and assessing his damages at that amount. 


The defendant wae in the bueineee of manufacturing 
crowns or seale for bottles, The evidence establishes that 
one Botkus, while in the empley of the defendant and acting 
as ite agent, called upon the plaintiff, offering to sell 
the manufactured product of the defendant to the plaintif* 
for use in his bottling business, ot a named price and dite 
count; that the agent knew that the plaintif’ was in the bucie 
nese of bottling soda water and Weies beer and distributing it 
to the trade; that the agent assured the plaintiff that the 
erowne made by the defendant were “as geod as anybady's", and 
in snawer to the phaintiff's remark to the effect that ite 
Crowns might leak, the agent anewered, “If you put them 


under a one hundred twenty pounds pressure they won't leak. , 
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i am sure our house will guarantee them,” whereupon the plaine 
tiff said, “As long as that is so i will place some ordere*, 
While thie ic not sufficient to establish an express warranty, 
it is apparent thet the defendant manufacturer sold the crowns 
in question t the plaintiff for nie apeeific use in the 
bettling of soda water and Weiss beer and therefere there was 


an implied warranty that they were wuitable for that purpose, 


New Iden Are Light do. v. Renneker, 195 111, Apy. 2%; Brave 
Doyle Co. ¥. Sulmberger & Sons Go., 197 111. Ave. 647, 


It Je the theery of the plaintiff thet after having 
‘purchased crowns or senls from the defendant for some time, 
following the solicitation of sis business by the defendant's 
agent, which has been referred to, the plaintiff received a 
quantity of crowns from the defendant which were defective, 
whieh fact the plaintiff did net discover until after the 
@rowns had been used on a quantity of soda water and beer 
which had later been turned back by the plaintiff's customers 
ae flat end of ne use, ond that after examining several 
sources of possible trouble the plaintiff finally diecovered 
that it lay in the fact that the crowne were defective and 
permitted the gases in the soda water and beer to slowly ese 
cape, 

in contending that the judgment auld be reversed, 
the defendant urges that the court male a number of errors 
in ruling upon the admission of evidences, Some of these 
alleged errors had to de with evidence as to the agenay of 
Betkus, That he was the duly authorized agent of the defende 
ant is abundantly established by the record witheut regard to 
any of the court's rulings of which the defendant complains, 
i i⸗ alleged that the witness Elterhaa, for the defendant, 
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was asked, "be you manufacture that tin or do you buy that 
tin?*® and that the court refused te permit counsel to quete 
tion the witness along that line, An exmeination of the 
record shows thet the witness aneawered the question saying, 
"We buy it.*, and thet there followed some argument between 
the court ond counsel over the objection but that the court 
made n@ ruling upon it, and it further appesre that later 
the same question was asked end the same anewer war given by 
the same witness, after an objeetion of the plaintiff was 
expreaely overruled by the court. The defendant contends 
further thet there were a number of errors in ruling on the 
evidence on the question of whether the alleged defects in 
the ¢rownowere or were not patent and such ae the plaine 
tiff should have discovered in the exercise of the proper 
degree of care, either while they were being weed in capping 
the bottles er after the bettles bad been sapped and before 
the plaintiff had sent them out te his trade, We have carte 
fully examined the points made by the defendant in this 
sonneetion and do notfind any reveregible errer in the reoord. 
Some of the rulings might have been more socurate but on the 
whole, thie issue appears to have been fully and fairly sube 
mitted te the jury. 


The defendant has called our attention to numerous 
Femarke of the court, which took place in the course of the 
trial, daiming thet they tended to prejudice ite case in 
the eyes of the jury and prevent a fair and unbiased cone 
sideration of the iseues, it is apparent from an examinne 
tion of the reard that there was euch more in the way of 
argument between the wurt and counsel than there should have 


been, As to much that the court said, however, it is to be 
ted that counsel representing the defendant in this court, © 
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appeared in behalf of the defendant, at the trial, for the 
first time, after the trial of the cave had been in progress 
for a day, and such that the court said seems to heve been 
@acasioned by the desire, on thd part of the court, to ade 
quaint eounce] with what bad taken place in the trial up te 
that time. it wo.1s have been better if all thie hed ceourred 
without the hearing of the jury, But, in sur opinion the record 
Givcloses no reason for reversing the eaee by reason of the 


court's remarices. 


The defendant alee complains ef certain inetrude 
ticns. Two of them announced the general rule that where one 
manufactures and gupplies an article ae ordered by the buyer, 
there is an implied warranty that the article so manufactured 
is properly sede and reasonably adapted and fitted fer the 
purpese for which the buyer intende using it, if thet intene 
tion is known to the vender, This inetruction correctly 
announced the rule, Another instruction complained ef, told 
the jury that "Where two witnesses testify directly opposite 
to each other on a material point, you are not bound te cone 
sider the evidence evenly balanced, s¢ far ae those two wite 
negees are coneerned, but (that) you may regard ell the sure 
reunding facts and circumstances and other evidence, if any, 
and give eredence to one witnens over the other, if you think 
such facts, circumstances and evidence warrant it. There was 
mo errer in the giving of that inetruction, There were flat 
contradictions in the evidence, to which the instruction 
might well be applied. The defendant further eomplains of the 
refusel of the curt te give an instruction which it tendered, 
on the subject of damages and in which the jury was told that 
the rule of damages, in case they had Occasion to consider it, 
“would be the difference in the market value at the place of 
livery, between the articles of the quality contracted for, 
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and the articles as delivered.” While the rule referred to 
in the instruction would be proper umder come circumstances, 
it would hardly avply in thie case in view of the claim of 
the plaintiff that bie use of the defective crowne had rene 
dered worthless a large quantity of seda water and beer, 

IZ the jury found from the evidence that the crowns were 
defective, and that such defect and its results could not 
have been known hy the plaintiff by the exercise of ordinary 
care, and that their use resulted in the damages as claimed 
by the pinintiff, such damages constitute «2 proper element 
of dumage to be coneisered by the jury in making up thelr 
verdict. Waldes v. Hanes, 203 Ill. App. 276. 


The defendant complained of the fact that the trial 
@ourt did not give the jury any inetruetion on the question 
of damages, There is no contention that the damages are 
excessive and in our opinion there is sufficient in the record 
to warrant the damages awarded, 


It is finally contemded by the defendant that the 
verdict for the plaintiff ic sagninet the manifest weight of 
the evidence. The evidence was sharply conflicting, if the 
jury believed that which wae submitted in support of the 
plaintiff's once, they were warranted in finding the issues 
for the plaintiff. The evidence, as contained in the record, 
ie not such that we enn gay the jury would not be warranted — 
in believing the plaintiff's evidence and therefore we could 
net hold thet the verdict was not supported by the manifest 
weight of the evidence, 


Por the reasone stated the judgment ef the Superior 
Ceurt ic affirmed, 
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» Pod. AND OtCOuHNOAR, J. cCHOUR, 
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APPEAL FRCH 
COUNTY SOURT, 
COCK COUNTY. 


Appellant, 1 8 aA. 6 5 3 


MR. JUSTIGE THOMBON delivered the cpinion of 
the court. 


By this action the plaintiffs sought to reeover 
damages alleged te have been suffered by them by reason of 
the failure of defendant to preperly transport a car of 
mixed vegetables from Colma, California to San Antonio, 
Texas. the jury found the issuers for the plaintiffs end 
assessed their damages at $300 and judgment was entered in 
their favor for that amount from which the defendant has 
perfected this appeal, 


The first and third counts of the declaration cone 
tain general allegations of negligence to the effect that 
the defendant failed to safely and securely transport the 
vegetables, the first count declaring on an implied contract 
to earry safely and the third count declaring on an express 
contract to that effect. The second count makes allegations 
of speeifie negligence to the effect that the defendant failed 
to deliver the car of vegetables at destination within e 
reasonable time, 
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The record contains ne evidence supporting or tende 

dng to support the allegations of the seeend count, The only 

proof eon the question of the time consumed in the transit of 

the ear in question from the point of shipment to the point ef 

destination, is con ained in the stipulation of the parties . 

to the effect that if the defendant's agents and cuployees 

heaving Inowledge of the facts were present, they would testify 

that "the car moved between the points of erigin and destinae 

tion in the usual and customary time consumed by fruit trains 

similar to the one involved in thie litigation end moving 

ever the route specified during the period in question," 

Plaintiffe contend that the movement of the car was materially 

slower than the movements of a number of cars in the case of 

eertain tests which had been made by the defendant, evidence 

of which was introduced by the defendant over plaintiff's 

Objection, end that had the car here involved been moved with 

the speed shown by the movements of the cars in the tests ree 

ferred to, it would have arrived at Gan Antonio several days 

@arlier than it did, and that the jury had the right to infer 

from thie fact that there was a delay in the defendant's transe 

portation of thie car of vegetables, Thie contention is untene -⸗· 

able for there is no basis shown in the evidence for any such 

comparison. The routes taken by the cars in the tests referred | 

to were different from that ef the car involved here and the 

conditions were otherwise materially different. Counsel for . 

plaintiff'» argues that some of the so-called test cape made 

far better time, than the car of vegetables in question, “with 

no evidence to show any dissimilar dircumstances.” Sefore such 

evidence would be compétent on this quection the evidence would 

have to show similar cireumstanees. The exhibits showing re 
ee tests referred to were introduced by the defendant on 
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another guestion,. 


The defendant complains that the court erred in 
denying an inetruction it tendered telling the jury te find 
the iseues for the defendant as to the second count and 
im giving an instruction telling them “it is the duty of a 
common carrier to use ordinary care to transport geods, ene 
trusted to it fer transit, within a reasonkble time, and 
that it is for the jury te determine, from the evidence, 
what 4s such reasonable time,” While the refusal of the 
first inetruction referred to was not error inasmuch as there 
wae evidence tending to support anether count in the dre 
claration (Seoti v. Zarlin 4 Grendorff co., 245 111, 460), 
we are of the opinion that the state of the record, as we 
have referred to it, was ouch that the court should not 
have given the second instruction referred te, but the dee 
fendant is not in a position to complain of the action of the 
court in giving thie inetruction for it tendered an inetruce 
tion iteelf (6) the Siveh/at dike was based on the same 
theory and told the jury that the plaintiffs in the second 
count of their declaration, had specifically charged the 
defendant with a failure to deliver the shipment within a rene 
sonable time “and before you can,find for the plaintiff as 
to this particular charge of negligence, pou must find from 
a preponderance of the evidence not only that there was a delay 
but alse that the delay wae negligent, and thet it proximately 
resultea in the damages eemplained of." It may be that the 
giving ef plaintiff's instruction on the subject of the duty 
of the defendant to transport goods in a reasonable time, en- ; 






titled the defendant te the giving of its instruction on that 
However we de not consider its refusal reversible 
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for in our opinion me harm resulted to defendant. Moreover 
_the instruction in qucetion contained a second paragraph 
which was #0 worded ac to make it difficult for a jury te 
knew what was meant and gave sufficient reason to the trial 
court for its refusal, The seocnd paragraph of the instruc 


tion read ag follows: 


*You are further instructed im thie connection 
that the plaintiff seeks to recover, on the firet 
count of ite declaration, on the preswaption referred 
to in these instructions, and that eaid plaintiff is 
eonfined to the allegations contained in said count 
for a recovery in so far as said presucption ie cone 
cerned; and you are inetructed, in thie connection 
that you are not te tebe bbhg consideration the allegae 
tien contained in the/ s to the failure of the 
defendant to deliver the shipment in question within 
& reasonable time when you are considering the preoposi- 
tion as to whether er not the presumption in question 
arose in favor of the plaintiff and as to whether 
or not the defendant is liable under the first count 
of the said declaration,* 


The defendant further contends that the court erred 
in giving plaintiffs’ instruction 14 and in refusing ite tene 
dered instruction 5, Plaintiffat instruction 14, which the 
court gave read as fellows; 


"fhe court instructs the jury that in the event 
ou find that the defendant in its bill ef lading 
seued herein acknowledged the receipt of the goods 
in question in these words “in apparent goed order" 
eontents and condition ef contents unknown)"; and 

f you further find the defendent could ascertain the 
condition ef the goods in question by an exterior ine 
epection, and without opening the packages centaining 
the seid goods then, and in that event, as a matter 


of lew, said acknowledgment is prima evidence 
of the’ condition of eaid goods at oe ceere 


Defendant's tendered instruction 5, which the court 


refused, read as follows; 


"You are instructed that a cowmon carrier ef proe 
perty shipped in boxes, barrels, crates or other ree 
eeptagles of a similar character, is not required to 
examine the contents thereef for the purpose of ase 
eertaining the condition of such contents and when 

’ i q @ @arrier at the point of origin iseues a bill of 
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= fe 
lading or receipt which recites that the property as 
received ig in "apparent good order, except as noted 
(contents and condition of contents unknown)", the 
expression *in apparent goed order" refers only to 
the external condition of the package and where, as 
in this eave, the bil: of lading recites that the 
goods are receives in “apparent good order, except 
as noted (eontentes and condition ef contents unknown) ,* 
euch words repel any preeumption that the goods theme 
selves as distinguished from the package in which they 
are shipped are in good order and the burden rests 
upon the plaintiff to establish by «= preponderance of 
the evidence that the vegetables involved were in good 
condition when delivered to the defendant at the point 
of origin,” 

We find no error in the court's rulings on these twe 
4astructions. the defendant is shown by the evidence to have 
known the contents of the package received, for it issued 
ite bill of lading for a car of mixed vegetables and the evie 
dence is such that the jury would have boen Warranted in cone 
cluding that in the case of mich of the sh: pment at least the 
defendant might have ascertained the condition of the goods 
by an exterior inspection without opening the packages or 
erates, There is a well esteblished rule that in cases of 
this character a presumption arises from the fact of the 
reoeipt ef the goods by the carrier without ebjection or exe 
ception noted in the shipping receipt er bill of lading, that, 


ae fay as the condition was apparent on ordinary inspection, 


the goods were in good condition, 10 ¢.J, 371; gdame Express Ge, 
Ve White, 104 Atl, (md,) 110, 


a 


te SE 


The defendant further contends that the trial court | 
erred in excluding the evidence it tendered in ite efforts aa 
to show that the plaintiffs had veen adjudged bankrupts and | 
also in overruling ite motion to supprese certain depositions, 
This suit was started July 1, 1915, and the declaration was 
filed en that day. The plea of the general issue with 
notice of a special defense other than that now involved, 

} Fhhod duly 12, 1915, Yhe d@fendant sought, by the evie 
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dence referred te, to shew that the plaintiffe had become 
bankrupt and that a trustee in bankruptey ef plaintiffs’ 
estate had been appointed on March 15, 1916, nearly a year 
after the issues had been joined under the declaration and 
the plea of the general iseue, This evidence was clearly 
not admissible under the pleadings referred te. The motion 
to suppress the depositicns wae not warranted by the alleged 
delay in filing them, Defendant should have woved for a 
continuance. if it felt that the situation warranted it. 


Marsh v. French, 82 Ill. App. 76, 


Defendant contends that plaintiffs failed te 
make out their case by a preponderance of the evidence and 
did net meet the burden of preof that wae theirs, There wae 
proof from which the jury was warranted in believing that 
the veg@tabler were in good condition when shipped. The 
defendant concedes that they were in bad condition, substan- 
tially as claimed, on arrival at Sen Antonio, Defendant 
Claims it met thie Brime facie anse by virtue of the stipule- 
tion that its euployees, if present, would testify that the 
shipment teck the usual period of time for shipments of 
that nature between the pointe in question and that the car 
was ieed in the regular way at all icing stations and its 
bunkers were seven eighths full of ice upon arrival of the 
Gar at San Antonio, fhe defendant further contends that 
having this met and “counter balanced" plaintiffs' case, it 
Was entitled to a verdict as plaintiff introduced nothing 
further and so camnet be said to have made out a prepondere 
ance of the evidence. The defendant seems to overlook the 
fact that witnesses for the plaintiffs textified, that upon 
inspection of the car upon srrival at San Antonio, its bunkers 
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were found to centain no ice at all, In that state of 
the record it was for the jury te say where the truth 
ley and a verdict for the plaintiffe eannot be dicturbed 
on the theory that they had not fully met their burden 
of proof, 


We find no reversible error in the record and 
therefore the judgment of the County Court is affirmed, 


AVPINWED, 


TAYLOR, P.J. AND O'CONNOR, J,CONCUR. 
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V. Re DUARTE, \, 


APPEAL FAOM 

Ve COUNTY COURT, 

. COOK COUNTY, 

& corporation, ' 
Appeliay 


2181.A.653 


MR. JUSTICE THOMSON delivered the opinion of 
the court. 


By this action the plaintiff sought to recover 
damages alleged to have been suffered by him by reason of 
the failure of the defendant to properly transpert a car 
of sweet potatoes from Turleck, “california, to butte, Mone 
tane. The jury found the issues for the plaintiff and aste ) 
essed his damages at $254.84 and ju@guent for thrt amount, | 
was entered in hie faver from which the defendant has pere 
fected this appeal, | 


The declafation as originally filed contained 
two counts, the firnt charging negligence generally, in 
that the defendant failed to safely and seourely transport 
the shipment and the second charging specifically that the 
defendant failed te deliver the shipment at destination withe 
in a reasonable time, During the trial an additional count 
was filed alleging negligence on the part of the defendant , 
in the handling of the shipment, as a warehouseman between 
the time the car arrived at destination and the time the 
was completed. As the trial progressed, the pleine 
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tiff disclaimed any intention of seeking to hold the defende 
ant liable on the second count ef the declaration charging 
failure to deliver the shipment within a reasonable time, and 


the court instructed the jury eccordingly. 


An urging that the judgment be reversed, the defends 
ant first contende that the trial court erred in overruling its 
motion, made at the clese of the trial, te find the issues fer 
the defendant, and further in overruling ite «etion fer a new trial 
on the greund that the verdict wae against the manifest weight 
of the evidence, fhe first contention referred to was abandomed 
by counsel for the defendant upon the oral argument in this 
court. As to the second contention, we are ef the opinion that 
the evidence submitted was such as to warrant the trial court 
in overruhing defendant's motion for a new trial, There was 
evidence in the record from which the jury werewrranted in 
believing that the sweet potatves were in good condition when 
Gelivered to the defendant at Turleck and further that they 
were fifty per cent decayed and in bad condition upon arrival 
at Butte. On the general charge of negligence, ae contained 
in the first count, thie made out a prime facie case against 
the defendant and it develved upon the defendant to prove 
that it exercised ordinary care in the handling of the shipment 
during the time it was in ite possession, Jennings v. B. & 0. 
Bs Son, 194 111, App. 358. it is contended by the defendant 
that it fully met this prime facie case by putting in its ree 
cord of the handling of the shipment, In cur opinion this 
contention is not tenable. 







Thie shipment wae handled under standard ventilation, 
which means that the ice plugs should be put in and the hateh 
| @evers closed whenever the temperature fell below 32 degree@ 
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and that the ice plugs should be taken out and the hatch covers 

raised whenever the teuperature arose above 32 degreed, Under 

a stipulation between the partices the defendent introduced the 

ventilation recerd ef the car in question, From this record 

it appears thet the car left Turleck on February 22 and arrived 

at Resevilile, 102 miles away at 2 P.M. February 23, remnining 

there until 12:30 ?.@, February 24; that the vents were open 

upon the arrival of the car at Hosevilie; thet on Vebruary 24 

the minimum temperature at that point was 28 degrees, wut there 

de nething to indicate from the recerd that the vente were closed. 

it further appears from thie record that the car arrived at 

Summit, 87 miles from Reseville, on the same date February 24, 

where the temperature on that day varied from 31 degrees to 16 

degrees, and se far ae the recerd shows the vente etill remaine 

ed open,e at least it faile to show thet the vents had been 

@lesed, The reoord further shows that this car reached Nene 

on February 25, when the temperature varied from 44 to 1) degrese 

and again the record doce not show that the vents had been closed. 

This ventilation record shows further that the oar arrived at 

Sparke, apparently just outside of Reno, at 2:20 AM. February 

28, und departed at 4:40 Asi, on the same day, the temperature 

reoord for thie peint being the same as for Keno, Opposite 

the notation ef the departure of the ear from oparks at 4:40 

Act. on February 25, is a notation to the effect that the vente 

were then closed. ‘This is the firet record of the condition ; 

of the vente after the record ef the arrival ef the cor at 

Roseville, where the motation is that the vente were open. 

Counsel for defendent in arguing this point seeks to have the 

court indulge the defendent in “the legal presumption thet ite 

employees in handling the ventilation appliances were complying — 
with the shipping instructions and were in the exercise of due 
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care." Of course it is incumbent upon the defendant to 
establish that fact by competent evidenee, It cannot be 
indulged as a presumption. From thie ventilation record 
we would be warranted in making the inference that the 
vents remained open from the time theear left Turlock on 
Yebruary 22, on which day the anaximum temperature at that 
point was 63 degrees, until the cnr departed from Sparks on 
February 25, at 4:40 A.u., where the temperature went down 
as lew as 11 degrees. If such inference is net drawn from 
the ventilation record then we wust consider it as showing 
nothing at all as to the position ef the vents from the time 
the esr arrived at Roceville at 2 %.M,. February 235, until 
it departed from Sparkes at 4:40 A.M. on February 25, and 
likewise, thie record is silent as to the position of the 
vente When the car arrived at Garlin at 7:25 A.M. February 
26, and alse while the car was at Cobre and when it arrived 
at Ogden and aleo while it was at Pecatelle, between its 
time of arrival at 9:15 A.M. February 28 and ites departure 
at 1:50 F. A. on the same day, 


it was shown by the evidence that sweet petatees 
would become materially damaged by being subjected te matere 
ial fluctuations of temperature and that they would become 
chilled at 31 degrees and freese at a temperature slightly 
below that. It ic the theory of the defendant that the poe 
tatees had become chilled or frozen before shipment, They 
had been in storage in a potatoe seller near Turleck since 
the fall previcue te their shipment, The defendant endeavore 
ed te show thet in beceuber two car loads had been withdraw 
from this cellar and thet the damage of the remainder resulted 
_ through the admission of cold air into the cellar at that time, 
| the proof in the record there is considerable doubt as — 
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te whether’ the cellar, from which the two car loads referred 
to were withdrawn in December, was the same cellar as the one 
in which the sweet potatees involved in thie shipment were 
stered. Horeover, the witnese whe testified about the with 
drawal of the two car leads referred to, stated that that was 
gone on a nice bright day “much like today” and it appears 
that he wae testifying (by deposition) in Turleck in the 
month of October. The United States teaperature recerds 
. @t Stedkton and Fresno, located respectively 42 and 80 miles ! 
from Turlock, were shown by stipulation from December 24 te 
February 22. The lowest temperature shown by these records 
was 24 degreer and that temperature was recorded only once 
at Steckten anc twice at Freenc, With this exeeption, the 
recerd shews the temperature above freeging all of the time 
during that period, ‘here was evidence to the effect that 
potatoes stored as testimony shows these were, would not be 
affected by the cold temperatures until the thermometer was some 
degrees iewer than anything shewn in that record, This is a6 Sule 
ing that the temperature at Yurleck was practically tie seuc as the 
temperatures at the two points referred te. The evidence dite 
eloses nothing as to the temperatures at Turlock where the poe — 
tatoes were stored, ‘| 


The temperatures at Butte between March 1, the day i 
after the shipment arrived, ond “arch 6 when the unloading 
Wae completed, were also shown by stipulation, Here the ; 
temperature was more severe, the minimma on the days referred t 
to varying from 9 degrees down te Zere. However, the evidence 
shows and the defendent in its brief concedes that the shipmeat 
was 50 per cent bad on inspection upon its arrive, at Butte } 
on February 29. At that time the potatoes that were eo far 
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decayed as to be useless, were thrown out and the goed potatecs 
were sold to the trade in the open market from day to day as 
purchasers were secured. it is net contended in this court 
that there was any damage suffered by the shipment after arrival 
and inepection., 


Qn thie evidense we think it clear that the defendant 
failed to weet the prime foeie eaes made out by the plaintiff 
and therefore the trial court did not err in overruling the 
motion for a new trial. 


The remaining pointe urged by the defendant in suppert 
ef ite contention that the judgment should be reversed have te 
@e with the court's rulinge on instructions. Given instruction 
6 wae a.modification of defendant's requested instruction 3. 
it had to do with the liability ef the defendant in case of 
delay in transgortation, That question was entirely withdrawn 
from the consideration ef the jury by an instruction given vy 
the court, henee the inetruction complained of, being a modifle 
sation ef one the defendant had tendered, wae entirely unnec 
essary. it was in defeniant's favor even ae sodified and theree 
fore defendant is in no position te complain of it. Defendant 
alse complains of the refusal of its tendered instruction 2, 
which was te the effect that the jury eheuld mot consider any 
evidence that might have been pertinent under the secend count 
of the declaration charging that the shipment was not delivered 
within a reasonable time, in making up their verdict on the 
charge of negligence as contained in the first count, Assum 
ing that the giving ef thie instruction would have been proper, 
we are of the cpinion that ite refusal in no way prejudiced the 
defendant ae the curt entirely eliminated 211 question of delay 
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for the plaintiff openly stated in the presence of the jury that 
the plaintiff was making no point ef any delay in the transporte 
tion. 


Defendant further complains of the giving of ine 
structions 18 and 20, in inetruction 18 the @eurt told the 
jury that if they found from the evidence that the shipment 
when delivered te the defendant was “in good, sound shipping 
eonditien® and when delivered by it at destination was “net 
in good, marketable condition" then *the burden is upen the 
defendant te overcome the presumption of negligence thereby 
attaching,“end in inatruction 20 the court told the jury 
thet if they sc feund the facts then “the negligence eof said 
defendant is presumed therefrem and the burden is thereupon 
upon the said defendant te rebut said presumption, * it is 
Glaimed that the giving of these instructions was erroneous, 
first because theyfailed te make allowance for any natural de— 
terioration of the commodity which might arise regardless of 
negligence on the part of the defendant, and second because 
they placed the burden of overecoming the presumption upon 
the defendant, although the burden of proof remained with the 
plaintirr througheut the trial. In our epinion, neither objec 
tion te these instructions is tenable. As to the first objection, 
there was ne evidence to the effect that sweet potatoes would 
be subject to natural deterioration under proper transportation 
conditions, under standard ventilation, during euch » peried as 
was covered by this shipment from Turleck to Buttea,nor dees it 
appear from the record that the defendmt made any euch contene 
tion at any time, It is a well established rule that if itis 
shown that goode have been delivered te a carrier in goed - 
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eondition and have been delivered by carrier at destination 

in bad condition, the plaintiff has made out a prima facie 
case, under a charge of general negligence, If the defendant 
Glaims that such difference as the evidence establishes in 

the condition of the shipment was due in whele or in part, to 
the natural detericration of the commodity making up the 
shipment, that ic something which the defendant should show 
in meeting the prime facie case thus made out. Aw to the 
second objection made te these instructions it should be 
noted that the “burden” referred to in each of the instructionie 
is net the burden of preef in the sense of an obligation te 
establish the defense interposed by a preponderance of the 
evidence, but the burden in the sense of producing evidence. 
We do not agree with the defendant's contention that when the 
jury was told in instruction 18 that the burden was upon the 
defendant, in the event the jury found ae therein indicated, 
*to overcome the presumption of negligence thereby attaching”, 
that the jury were thereby told that it was up to the defende 
ant to establish by « preponderance ef the evidence that it 
had not been negligent. If the evidence submitted by the dee 
fendant, —*—7 te the burden east upon it te over-come the 
prime focie case made out by the plaintiff, was sufficient te 
counterbalance that prima facie case, then the prima facie case 
would be “overcome”, for the burden ef proving his cave by the 
greater weight of the evidence, remained with the plaintiff, 


The defendent further complains of the action ef the 
trial court in giving instructien 16, requested by the plaine 
tiff, and in refusing the defendant's tendered instruction he 
bearing upon the bili ef lading provision that the eseds in 
question were received at the point of origin in “apparent 
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good order, exeept as noted (contents and condition of ne 
tents unknown)*, ‘These two inetructions were precisely the 
same a6 plaintiff's given inetruction 14 and defendant's 
tendered instruction 5, refused, in the conse ef Caupbell, et a) 
Ve Souther Pacific Co,, #25136, in which we are thie day hande 
ing down an opinion, We passed upon these inetructions fully 
in that conse and for the reasons there stated we held, as 

we did there, that there was no error in the rulings of the 
court upon these instructiena, 


it is further urged by the defendant that the trial 
@ourt erred in giving plaintiff's inmetruction 17 and in ree 
fusing defendant's tendered instruction 8. Given instruction 
4? read as follows: 


“The court instructs the Jury that the obligne 
tion of a common carrier with reference tc the care 
and carriage of goods delivered to it for transit, 
ae defined in these inetructions, is not ended until 
*28 ** physical delivery ef the said goods at den- 


Defendant’a tendered inetruetion &, which was refused, 


and 

that such failure to take delivery at the time of said 

notification reeulted in any of damages complained 

ef your verdict will be fer the defendent ae to any of 

such damager,.* 

in our opinion inetruction 17 should not heave 

been given for it confuses the Liability of the defendant 
as & carricr end as a warehousenan, But we would not be 
Warranted im considering the giving of 1t reversible error 
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the defendant and we fail to see how it did. We are further 
ef the opinion that the court did not err in refusing the 
defendant's tendered instruction 8 as it wae not accurate. 

If the consignee failed to acespt delivery at the time of 
notification of the arrival and the shipment continued to 
remain in the defendant's pessession as a warehouseman, the 
latter might have failed in some duty it owed in thet capacity, 
for which it would be liable, although im such case the damage 
would not have happened if the consignee had accepted delivery 
upon notification and in that sense it might be said that such 
failure eof the consignee to accept delivery “resulted” in dame 
age referred to. Wo preof ic submitted in thie case ase to the 
pecition of the vents in the cay during the days the car ree 
mained in the defendant's possession in the capacity of waree 
houseman, 


The defendant further complains ef the aetion of 
the trial court in giving plaintiff's instruction 15 and in ree 


fusing ite tendered instruction 8 in the given instruction 
the court teld the jury that Stentaré Ventilation meant that 
*the vents in the car must be kept open and plugs out when : 
the cuteide temperature is above 32 degrees above sere and 

@lesed when belew 32 degrees above zero” and if they found . 


from the evidence that the instructions as to standard ventila- 
tion were not carried out by the defendant and that the damage 
etmplained of resulted by reason thereof, then the defendant 
would be Liable fer it, in cur opinion that instruction was 





proper. Defendant urges that there was nothing in the record 
to support the theory that the defendant did net strictly 
Comply with the shipping instructions as te ventilation. 

F We have previously pointed out that the defendant was ebliged 
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te show, in erder to meet the plaintiff's prima facie care, that 
it did comply with ithe conditions of standard ventilation and 
that such showing could net be supplied by any presumption and 
we have pointed out that the ventilation reeord failed te preve 
that the defendant did fulfill the conditions of standard ventie 
lation throughout the transportation of this shipment. The 
inetruction which the court refused was to the effect that the 
requirements of standard ventilation should not be construed 

by the jury as “meaning that the carriers shell necessarily 

be required to elose the vents immediately upon the temperse 
ture falling below the freezing point and to open them immede 
iately upon the temperature rising above the freezing peint* 
but that these requirements should be regarded as “placing upon 
the eerriers the duty ef complying with euch ventilation ree 
quirements onky in a manner ae nearly practicable, consistent 
with the railroad operation ef freight trains.” im our spinion 
that inetruction was all right se far as it went and it might 
not have been improper for the court to give it but on the 
ether hand we do not consider ite refusal reversible error, ‘ 
It purported te tell the jury what a reasonable degree of care j 
in the eperation of the vents would not require but was rather 
indefinite on what it did require. There wes no claim made 

by the defendant that such damage as the shipment may have 
suffered was due te materiel changes in temperature from points 
below 32 degrees to points above 32 degrees, or vice versa, be 
stops and while the train is in motion and while it was imposse 
ible or impracticable to operate the vents. 0m the contrary, 
the ventilation recerd fails te show or give any facts tending 
to show whether the vents were open er cloned during the time 







the car was at Sumit and Reno and Sparks on February 24 ané 
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25, where the minimum temperature varied from 16 degrees 
to 11. 


Finally the defendant complains of the action of 
the court in giving instruction 5 which told the jury that if 
they found the iseues for the plaintiff, the measure of dame 
ages wou d be “the difference, if any, between the fair, reasone 
able, cash market value of the potatoes in question at the time 
and in the condition when delivered te the said defendant for 
said transit, and the fair, reasonable eash market value thereof 
at the time and in the condition when delivered at said destinae 
tion, plus any freight charges paid for said shipment during 
said transit." The bili of lading involved in this case cone 
tained a stipulation to the effect that “the amount of any loss 
or damages for which any carrier was liable shall be computed 
on the basis of the value of the property at the place and time 
of shipment under this bill of lading, inoluding the freight 
charges, if any.” | Under the evidence in this ca2ee, we need 
not inquire whether the correct rule of damages was that laid 
down in the instruction complained of or the one snnounced by 
thie court in Fox ve. 2s NeW, Ry. Co., 199 lil, App, 453, for 
under edther rule, the plaintiff's damages would be substantially 
the seme, The defendant has failed to point out that the ine 
atruction resulted in harm in the action of the jury in assease 
ing the damages and unless it did the defendant would have no 
cause to complain, 

For the reasons stated the judgment of the County 
Court is affirmed, | 

AVFIRUED. 


TAXYLGR, P,J. AND O'CONNOR, Jp CONCUR, 
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On appeal of — 
LENA LESKAN, 4 : 
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MR. JUSTIC®’ THORSON delivered the opinion of 
the court, 


This purported te be a trial of right ef property, 
The plaintiff filed » statement of claim, elaiming to be the 
owner cf the property in question, When the case was reached 
for trial, both parties were present and counsel fer the 
plaintiff teld the court that his client had replevined the 
property in question in the CGireuit Court ef Cock County from 
defendants, He stated that there was ne meed of any evidence for 
the only proepesition involved was one of law on which he was 
ready to present an argument end submit authorities and he 
contended that the defendants had ne right to levy on property 
which had been replevined in a suit pending and that "this 
ecurt has no jurisdiction in the matter whatsoever,” The cart 
appears to have agreed with the plaintiff's proposition, 
Counsel for the defendants then stated that they were ready te 
prove that they were entitled te the property; that the property 
was covered by a chattel mortgage for a valid consideration 
prior te any given the plaintiff and that an alleged mortgege of 
| plaintiff's included the property covered by the prior morte 
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@age; thet eaid alleged mortgage of the plaintiff was without 
consideration and a fraud as to creditors; that the lawyer appeare 
ing at the trial for tke pisintiff me not the attorney of record 
but was the real plaintiff end a brother of one of the tenants, 
egainet whom the defendant issued and levied a distress warrant 
end secured a judgment and that the plaintiff had no interest 


in the property exeept by the alleged fraudulent mortgage, 


The trial judge stated that he did not care to hear 
anything further and that he thought the bailiff had ne right te 
levy on the preperty, Counsel for the defendent teld the ceurt 
that the property set forth in the statement of claim was not 
the property the defendants had levied upen, It appears in the 
record that at thie point the court examined some beck produced 
by counsel for the plaintiff,e what it was the reeord does not 
disclose, Thereupon the court said that he would find that the 
property taken by the sheriff in the replevin euit should be ree 
turned to the plaintiff, Counse) for the defemiomt asked the 
court how he wae going te distinguish the property with nothing 
before him butihe statenmt of plaintiff's counsel, te which 
the court replied, “Well, i will compare these papers," to which 

_ the defendants objected as the papers were not in evidence, 
Geunsel for the defendants informed the court that they were 
ready to submit evidence from which they would ask the court 
to determine te whom the property belonged, At this point the . 
court said, "No I don't care what you object te, 1 am going throug 
these lists and find cut how they compare.” The court then adiress- ; 
e6 the plaintiff's counsel saying, there seemed to be some quese 
tion about the property, and said, *I don't find it here*, te which 





plaintiff's counsel replied, *1 took the bailiff's return of the 
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geeds he levied en", uhemoupen the court said, *I doen't find 
it here, [I will enter an order finding the property secured 
by the sheriff on replevin in the plaintiff", ‘he cause was 
then continued a few days and when it again came up the court 
asked the plaintiff if he had “that list" and ceunsel replied 
thet ne had been unable to find it but that he would prepare 
it and give it to the Clerk, ‘he court then said, "You de 
that and my order will be as te that preperty ‘finding in 
the plaintiff’ and the rest in the defendant, The judgment 
was entered on that finding from which the defendants have 
perfected this appeal, 


The bill of exceptions dees not state that it cone 
tains everything that transpired before the court, PFrem such 
matter as the bill ef exceptions does eet forth, hewever, it 
is perfectly plain that the eourt net only heard no evidence 
on behalf of the plaintiff but declined to hear that offered 
by the defendant and based its finding en some decuments which 


are not in the record and were not introduced in evidence, 


The judgment ef the Mumicipa: ceurt is reversea and 
the cause is remanded te that court with directions to afford 


the parties te this contreversy a preper trial, 


REVERSED ANG REKANDED, 


TAYLOR, F,J, AWD O'CONNOR, J. CONCUR, 
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WOBR, ULLAAN & COMPANY, ) 
a corporation, ! 
* 
Appellees, 


REAL PACH 


MUNIGLPAL COURT, 


GF CHICAGO, 


@181.A.653 





Mk, JUSTICN THOASGH delivered the epinion of 
the court. 


The plaintiff corperation brought this action 
against the defendant to resover damages in the sum ef 
$529.25 alleged to have been caused by the failure of the 
defendant to deliver a certain lot of butter which the plaine 
tiff claimed it had purchased. A trial was had before a 
jury resulting in a verdict for the plaintiff, following 
which, judgment wes entered for $525.50 to reverse which 
the defendant has perfected this appeal. 


The defendant contends that the judgment is against 
the manifest weight ef the evidence and alee that the trial 
court erred in sonneetion with certain rulings on the admize 
sion ef evidenee. Por the plaintiff, Ullman testified that 
the plaintiff received an inspection erder frem the defendant 
dated August 17, 1916, directed to the Nonareh Refrigerating 
Company, requesting them te allow inspection ef two lots of | 
butter known as Let No, 7554 and Let Neo, 7628; that both lots 
were inspected; that the plaintiff reecivec and paid fer , 
lot No, 7554 and that the defendant refused to deliver lot j 

\ 


d 


Be, 7628; that he called the defendant up about it repeatedly 
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and that the defendant said he wanted te cancel the order 

for the secend lot; that this was a day or twe after the 
plaintiff had purchased the butter; that under date of 

‘August 19, the plaintiff! mailed thedefendent a letter 

reading: "This confirme purchase of two cars of butter 

stored at the Monarch Kefrigerating Company under let Me. 

7564 *« * # and Let Ne. 7628;" that the defendant explained 
that there had been some misteke, regarding the weight of 

the second let ef butter, between him and the parties from 
whom he had purchased it; that the plaintiff's test of the 
weights on that let had shown execssive shrinkage and he 

would lose money if he sold the butter on these weights and 
that he would take it up with the peeple from whom he had 
purchased it and arrange a eettiement with them and then 
deliver the let in question te the plaintiffs thet on August 

24 or 25 the defendant said that he could not give the plaine 
tiff the buttery; that on the days referred to the fair reasonable 
market value of butter of the kind and quality contained in the 
lot which the defendent failed to deliver was 32} cents a pound, 
On eresseexamination thie witness said that foliowing the ine 
epection of the two lets of batter, no person called at the 
Plaintiff's effiece with reference to the acceptance of the 
order exeept the defendant himeelf; that the defendant had 
some conversation with Nehr at the plaintiff's place of busie 
ness in the hearing of the witness, in which Nehr told the 
defendant thet they would take both oars of butter, te which 
the defendant replied "All right” end said that he would 


send the plaintiff tne delivery order for the two cars. 
The defendant testified that he went with ir, Wohr 
te weigh the butter; thet lot No. 7554 was weighed and Nohr 
seid he would buy that lot; that the defendant gave the plaine r 
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tiff a delivery ticket for that lot and esulmitted hic bill and 
received a check in payment of itz that he did not receive 
plaintiff's letter of August 19 until some time after the first 
pars of September, at which time he had already sold the ether 
ear of butter te another party; that he thought nething of 

the letter and simply put it in the waste basket; that he learned 
on August 16 that the plaintiff did net want the let of butter 
here involved, One Litrannik, the defendent's brethereinelaw, 
testified that he went to the plaintiff's place of business 

at the defendant's request and he then asked lr, Uliman if 

he wanted “the other car” and that he sald he did not, whereupon 
the witnees returned to the defendant's place of business and 
advised him te that effect. Mr, Wehr testified in rebuttal 

to the mailing of the letter of August 19, te which reference 
has been wade and elso thet the piaintiff had purchased beth cars 
or lots of butter, and that the defendant had stated when they 
were at the Refrigerating Company that he would bring over 

te the plaintiff's office the orders for beth care of butter 

#0 that delivery might be accomplished but that he brought 

ever only one, Om thie state of the recerd we are unable te 
say that the verdict was against the manifest weight ef the 


evidence, 


The defendant in testifying as te the market prices 
of such butter as made up the let here in controversy, had 
testified that the Butter and Egg Soard made quotations at a 
certain hour every day and he had given certain testimony based 
on those quotations, % cresseexamination he was asked whether 
he knew that the Butter and Ngg Board had ant wade any euch 
quotations during the previous four years ang/that connection 
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he was required to make anewer to the questions which the 
defendant contends were improper. In these questions defendant 
was seked whether he knew that between 1913 and 1916 Judge 
 Kandie nd issued an order enjoining the Board from giving 
quotations. He answered that they had done so anyhow. Later 
he said he didn't know whether they had or not. In our 
opinion there was no error in overruling the objection intere 
posed te these questions. The plaintiff introduced another 
witness in rebuttal who teatified that the Butter and kgg Beard 
had not issued eny market quotations for the previous six years, 
in compliance with some order of Judge Landis entered in 
litigation which in some way concerned the Board. 


We find no errer in the record and therefere the 
judgment of the Municipal ‘court ie affirmed, 


A¥¥I AYR De 


TAYLOR, PJ. AND O'CONNOR, J, GOMCUR, 
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APP RAL FROM 
MURICIPAL COURT, 


OF CHICAGE, 


BH, JUBTICR PHORSOR delivered the opinien of the 


The plaintiff, Inlend Refining Company, brought 

this qetion fer goods ecld end delivered, consisting of 
metol ingots of varicus kinds, in the sum of $1164.68, 

The defendant admitted that it had reecived the goods referred 
to in the statement ef claim and had not paid for then but 
Slaimed that they had been purchased with the understanding 
that the defendant was te have from 60 to GO days time te 

poy fer them, which time hed not expired when this euit 

was brought, The defendant further set forth in ite affidavit : 
of merits that the plaintif? had refused te furnish ccrtain 
g@ceods e014 under the contract referred to, by rensen of 
which refusal the defendant had been dasaged over and above 
the amount claimed by the plaintiff, fhe defendant further 
filed a elaim ef set-off for the amount it claimed te have 
been damaged which wee $1667.13, The iosuer were tried bee 
fore the court without a jury snd the ceurt found the issues 
for the plaintiff on its claim as set forth in ite statement 


of claim and against the defendant om ites olaim fer seteoff, 
— 
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The defendant contends that the judgwent fer the 
Plaintiff, beth on ite claim and the defendant's claim for 
eeteoff, should be reversed for twe reavens, Wiret, it is 
Claimed that the phaintiff's agent, one Yarish, threugh whom 
the defendant placed ite orders for the ingots in question, 
wae clothed with authority sufficient to bind the plaintiff 
as te the terms of payment. The defen ant cleima in the 
second place, that if it be held that the autherity of the 
agent parish was limited, then it shou'd have been permitted 
te shew the custom eameng the trede in Chicage as te the terme 


fixed on deliveries of metals of the nature there involved, 


it is mot disputed that parish called upon the 
defendant in the capacity ef the plaintiff's agent sclicite 
ing the defendant{s erders for metal ingots, Aw the defend- 
ant was dealing with the agent it wae beund te ascertain the 
extent of his authority, Merchants jiational Bank v. Nicole & Ce, 
223 11, 41, It could net be sald that it wae within the 
apparent seope of the authority of Perish te extend eredit, 


The agent Parish testified as a witnees for the 
defendant ae t« his conversations with ur, Paunt ef the defend+ 
ent company of the time he gave hiw the orders invelved; that 
Faunt eaid he psid hie bills in 66 to GO days; that upon his 
return to the plaintiff's office he told the plaintiff of ; 
his conversation with ir, Paunt substantially as it securred, 
After Parish had called upon Paunt, the plaintiff wrote the 
defendant in confirmation of the tome quoted by the agent 
Parish, submitting the prices the agent had quoted on differ- 
ent ingets but this letter was silent ae to any terms of pay- 
ment, | ie reply wae meade to this letter, Gubsequently the 
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defendant placed the ordors fer the ingots involved, the 
ordors specifying the awount and the type of ingots erdered, 
the price, and in some cases, the time of delivery but stipe 
wlaeting nothing ae to the terms of payment, Parish further 
testified that he was employed by the plaintiff in the cape 
seity of = enleaman and e chemist end that he had no suthority 
exeept te go eut and get business and submit it to the plaine 
tiff; that when he submitted the defendant's orders te the plaine 
tiff he repeated everything that Yeant had teld him, including 
the fact that he would pay in 66 te 9G days, “but when I got 
back to the offices we weren't giving much thought te anything 
but to start to wake thet stuff," 


Fount teetified that in sie conversations with 
Parish he insisted upen a clear underatending thet the tems 
wore to be 66 te 96 days, and that st the firet conversation 
he teld Parish to write him a letter and t¢11 him exactly 
what he would do, ond that Parish did se and the came back 
and wanted the order which the witness gaye him, He testie 
fied that Parish teld him to eake the terms to suit himself 
end he replied that he wanted it dietinctly understced that 
the terse of payment were te be 6 to 9C days; that this cenvere 
sation wae repented after the witness had reesived the Letter 
referred to; that after certain orders had been filled and 
eertain othere which hed been given had not been filled, he 
called up the plaintiff asking sbout dcliveries en the ume 
filled erdere and that various exeuses wore made but that 
nothing was said about poyment fer the ingots that had been 
delivered; that finally kr. Sleph, of the plaintiff company, 
ealled upon him asking him whet the defendant wma going to 
4o about the payment for the ingots furnished under orders ef 


mars way 2 and Ray 9, for which bil] had been submitted under 
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date of Kany 9, ond that the witnese replied by asking Sleph 
wheat he prepesed te do about furnishing further goods under 
their agreement, Om eresseexamination the witness testified 
thet after he had received the letter referred to and Parish 
returned for the orderge, he ealled hie attention to the fact 
thet the letter had net speeified the terma of payment, The 
witness testified that these terma had been definitely fixed 
in hie egreenent with Parish, Me said he ealled the attene 
tion of Prriegh te the fact that the letter had not specified 
the terms of payment, “becnuss he snid the reason for that 
WAS you cen make your own teras," He testified that parish 
hed told him he could make his own terms and that they theree 
fore had not been fixed, finally saying “the terns were whatever 
i chose and they are now whatever i @heese to make then ,* 
the witnese wae further asked if the terms of payment were as he 
Claimed them te be, why it waa they had not been put down in 
the ordergiven and he said the defendant did net meke = habit 
of doing that “for a variety of remsons.*® PFaunt adaitted ree 
eciving the bill fer the ingote covered by the statement of 
claim, at the top ef which aprenra *i, Sleph & Co,, Successors 
te SBleph & Goldbiatt.* on whieh appears the notation *ferms 
net cash*, and that he knew the bili was from the plaintiff, 
fie ene asked whether he gent any communication te the pladine 
tiff upon receipt of the bill, steting that it we not accorde 
ing to their agreenent, end he anewered, “wy no, because we | 
had nothing te de with Sleph & Company,” The witness admitted 
that in conversations he had had ever the telephone, when ealling 
up the plaintiff, he had talked with a wr, Sleph, fe was asked 
if, when he got that bill and enw that it was “net cash*, he 
called up the plaintiff and he answered, “Ho, why should I, 

* aie not get on Inland bill.*; thnt he did nothing about it 
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becuse if it was Sleph & Company, they hadn't reeeived the 
goods and if it was the inland Hefining Gompany, the bill 

waen’t due, The witness denied thet when Sleph came te see 

him about the payment of the bill he explained that the plaine 
tiff could not extend the desired eredit to the defendant because 
it did net have a sufficient rating but that the tine desired 
would be given and the defenioant's further ordwera filled, if the 
defendant's account was guaranteed by the Mational Pneumatic 

Tool Company, but the witness stated that if any such prepesie 
tien had been made to him he would have promptly rejeeted it, 


Por the plaintiff, selph testified that Parish was 
in their esploy as @ salesman and that his duties were to 
selicit crders and before placing the crder to repert it te 
the office and secure its secepteance and that he head no authore 
ity te give terma on any orders; that when Parish submitted 
the orders from the defendant he advised the plaintiff that 
the defeniant's terms were net cach and that the plaintiff 
had never underetood from anybedy, at any time pricr te the 
conversatien of the witness with kr, Paunt, over the payment . 
ef the account sued upon, that the terms were anything but 
net ceah, Sleph further testified that when he went te see 
Yaunt and the latter told him that the erders were placed on 
terms of payment in 60 te.0O days, he immediately called up 
the plaintiff's office and had jarish come te the defendant's 
office and that when he arrived he told iarish that he theugh t 
that the latter had stated that these orders were given on a 







basie and that the latter replied that they were and further, 
thet Fount had told him (Parish) that if the defendant could 
not pay the bille they would have the Ketional Pneumatic Tool 
Company guarantee them; that the witness told Fount they would 
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grant the time desired acd make further deliveries on that 
basis, to which he made no reply; that aunt refused to pay 
the bills end the witness told him that the could, therefore, 
make ne further deliveries; that he went to see the National 
Pheumatio fecol Company end arranged to heave them guarantee 
the defendant's bille end he then returned to the defendant's 
office and advies: Paunt to that effeet, whereupon the latter 


became very indignant end teld him to leave the office, 


Upen this evidence it is clear that the agent Parish 
had no authority to extend any credit te the defendant, There 
is no evidwmoe te the contrary in the record, “e are further 
of the opinion that the finding of the court te the effect that 
the orders for the ingets invelved in the plaintiff's statement 
of cleim, were given by the defendant and received by the plains 
tiff on a emsh basis, cannet be said to be against the manifest 
weight of the evidence, ‘There being » definite agreement as 
te temas of payment, there wae ne error in denying the defende 
ent's effer to show what the custom was in thie regard in the ; 
trade, 


ve find no errer in the record and therefore the 
judgeent of the Yunicipal court ef Chicage is affimed, 
AFT ISD, r 
TAXLOR, Pod, AWD O'CUNMUR, J, CONCUR, 
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Appellants 
f APPCAL PROM 


NURICIFAL COURT 


OF CHICAGO, 


OG 12 18 A 654 


KBR, JUSTICE THORGON delivered the opinion of the 


court, 


fhie ie an appeal from a judgment of the vumicipal 
Ceurt of Chicage in a trial of right of preperty, The issues 
Were submitted te the court without « jury, At the close of 
. the plaintiff's evidmce the court made a finding for the dee 
fendant, from wiich the plaintiff has perfected this appeal, 


The judgment of the trial court must be susteined 
for 2 number of reasons, The plaintiff was the owner of 
Certain premises which were leased te a corporation te which 
we #hall refer as the Drink Company, ‘The tenant was in 
arrears in rent and consequently, on Cetober 15, 1916, the 
plaintiff, through her husband, purported to distrain the 
personal property of the tenant and im doing so, the plaine 
tiff's husband went to the premises with « distress warrant 
and had seme conversation with one Gerts, presidmt ef the 
Drink Company, The latter caid he gould do nothing about 
the rent, and the plaintiff's husband testified that Certs 
gave him « key to the premises which he in turn gave to one 
«Kurta, the latter testified that he went to the prewises and 


the distress warrant on a partition, It is apparent 
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from the distress warrant that Kurtz distrained and seized 

the personal property of the tenant as follows: "1 typewriting 
desk, 1 beokkeeping desk, 2 office desks, 2 swivel ohairs, ali 
effice partitions, 1 water filter, 1 bettie washer, 1 sugar 
percolater, 1 high bookkeeper steol.* 


tmder date of oeteber 11, 1918, William #, Riemm 
obtained » judgment in the bunicipal Court of Chicago againet 
Gerts in the sum of $413. Execution wae issued and put in 
the hands ef the bailiff ef the Municipal Court, whe made a . 
levy on certain chattels as the property of Gerts and loeated 
on the leased premises, This levy was made after Kurtz had been 
given a key to the premises, and had gone there and *hung this 
distress warrant up on an office partition", as he testified, { 


In the statement of claim filed by the plaintiff in 
the case at bar, she alleges she i# the ower of certain proe 
; perty levied upen by the bailiff ef the Hunicipal Court by 
virtue of the execution referred te, te-wit;"1 National water 
Filter, 1 syrup percolater, 1 wooden tank, 1 revolving bottle 
rinser, 1 clectric bettie brush machine, 1 drain board, 1 pipe 


Gennection, 1 wooden leg,* 


in the course of the trial the atterney for the plaine 
tiff contended thet his client had a lien en the property referred 
te in the statement of claim and that "the lien wae sequired by 
the levy of thie distress warrant and then that it was perfected P 
by voluntary giving up possession by the tenant", That the ” 


tiff sould not have acquired o lien on the property referred to 


her statement ef claim by virtue ef the levy of the distrese 
warrent on the property distrained and seised under that warrant | 
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entirely differemt from that set ferth in the statement of 
claim, Gne er twe of the articles are some what similarly 
described or referred to in the two documenta but thore is 

ne evidence whatever in the resord, identifying these articles 
as being the same, That the plaintiff aequired no title to 

the erticles referred to in her statement of claim by virtue 
ef the "voluntary giving up possession by the tenant* ia shown 
by evidence appearing in the record to the effeet that Furts 
who purported to be her custodian was not given exclusive 
possession by the tenant, it appearing that he was a plumber 
by trade and frequently absent from the premises in conneetion 
with the pursuit of his business; that he was not present at the 
time the beiliff made the levy under the execution; that Gerte 
retained a key te the presises during a]1 of the time Kurts 
hed his key; that Gerts wae in the premises daily, getting 

his mail, using the telephone and taking orders in comection 
with hie business, Kurtse teatified, “Gerte hes been there in 
connection with thie business since [ have been there * * *# 

He just came in there every day and get his wail and used the 
telephone, He would get an order for this soft drink but 
never manufactured it, * * * ite hardly ever filled any orders, 


He sould not fill amy orders,” 


Hot only dees the evidence fail to show that the 
articles referred to in the statement of claim were distrained — 
but there is ne evidence in the record that these articles were 
even lecated om the premisce at the time Kurtz went te the 
premises and posted the distress werrant, 


he in 


our statutes provide (J,.& A, par.7065 and 7056) that 






there one makes a) distress for rent he shall “immediately file 
8 copy of the distrese warrant, together with an inventory 


Mig hia m*) as. 
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ef the property levied upon, with the court, upen which 
summons @hell iasue ageinst the party againet whom the 
distress warrant shall have bein issued, it appenre thie 

was never done by the plaintiff. Gur statutes further proe 
vide (J.8 A, par: 7054) that “in mo case shall the property 
ef any other person, altiough the aame may be found on the 
Premises, be Lieble te seisure for rent due from such tenant,” 
Tae burden is em the plaintiff, even if the evidences had ene 
tablished thet the articles referred to in the statenent of 
Cleim were the articlos seized under the diatrese werrant, 

to prove that the articles in question were the property 

ef the tenant end subject te distraint. Powell v. Daily, 

165 111, 646. There ia no evidence to that effect in the reeord, 


Ve find no errer in the rewerd and therefore the 


Judgment of the Yunisipel court ise affirwed,” 


AFPICERD, 
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JARNS BE, COBRO : OF CHICAGO, 


Bh. JUSTIC! THOMSON delivered the opinion of 
the court, 


This was an action of replevin brought by the 
plaintiff company against the defendant Coston, invelving 
& victrola which was taken from the df mdant on s replevin 
writ and delivered to the plaintiff, The case was tried 
before the court without a jury, resulting in a finding | 
that the right of property was not in the plaintiff and « | 
writ of retorne habende was awarded the defendant and judge 
ment was entered against the Plaintiff fer costes, from which 
the plaintiff has perfected this appeal, 


The victrela in question was purchased from the 
plaintiff by the defendent whe gave in payment therefor, 
his nete fer $150, payeble in monthly installeents of §10 
each, The plaintiff contended that the defendant had made 


payments aggregating $102.69 om the principal ef the note 


and that the balance remained unpaid although the note was 
overdue, ‘The defendant contended that he nad paid the nete 





in full with interest, suring the time payments were being 
rl 

made on the note, the defendant alse had an open scocunt | 

| the plaintiff for victrole records which he was purchase · 
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ing from time te time, fhe defendant contends that certain 
payments which he remitted te the plaintiff ond which the 
latter oredited on the open account, should have been eredited 
on the vietrole account, or, in other words, on the note ree 
ferred to, and further that he had an arrangement with the 
plaintiff whereby he was to receive e credit of §50 as a 
cemmission on the sele of a piane ond that such sale was made 
but thet the plaintiff oredited him with only $25. Gn the 
other hend, the plaintiff contends that it hed # right to 
credit the payments in qmestion te the open account and that 
the defendant waa not entitied to any commiesicen en the piano 
transaction beyond the eum of 925, 


As to the remittane«s sade by the defendant which 
he contends should have been credited to the victrola account 
but which were credited te the epen account, it appears that. 
on December 16, 1916, the defendant wrete the plaintiff saye 
ing thet there was a credit ef $50 due him, according to 
his agreement with wr, Welsh (manager of the plaintiff company | 
on the piane transaction “and I inclose statement so you may 
apply same eredit te my account, in regard te the back pays 
ments on the Victrola, {I will send you additional remittances J 
after the holidays,” The plaintiff sew fit te allew the defenii- 
ent a commission ef $25 on the pinne deal end fellewing the 
suggestion ef the defendant that his commission be credited 
*te my account” the plaintiff eredited the commission allowed, ’ 


{ 


te the Victrola account, the first remittance made to the 
plaintiff by the defendant after the holidays was one ef $20 
under date ef Feb, 12, 1917, which was accompanied by a letter 
in which the def ondant requested a statement saying, that es he 
na been sending "regular payments" he wanted to know the 
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balance of “my account*, This remittance was a multiple of 
the monthly @10 payments called for on the note, In view 

of that fact and the d fendant's reference te “regular paye 
monte*® and the fact that thie was the first remittance after 
the holidays and after the defendant had written the plaine 
tiff saying he would send additional remit'iane +s after the 
holidays, as “payments en the Victrola", we coneur in the 
view apparently taken by the trial court te the effect that 
the defendant ia mtitiete have this payment eredited en 
‘the Victrols account, We take the seme view with regard 

te the next remittance of 210 under date of barech 21, 1917, 
the defendant sent e further payment ef §26 under date of 
April 16, 1917, “for twe payments on my VYietrela,” The 
Filsintiff saw fit to eredit oniy $7.75 of this renitteance 
on the Victrola acecunt and the bakance of $12,285 was eredite 
ed to the open account, of course the entire anount should 


have been eredited on the Yictrela aceount, 


As te the asiount of the cemmiasion to which the 
defendant wes entitied cn the piane trangaction, the record 
shows that the plaintiff censeded that the defendant was ene 
titled te a coumission and the only dispute is over the awount — 








ef it, On that question, there is ne competent evidce in 
the record except that of the defendant, to the effect that 
under his arrangement with the plaintiff's manager he was 
to receive a commission of $50, 


If the additionnl sum ef 925 te whioh the defendant 
established his right, had been eredited on the Victrela secount 
ae-cus the other 625 allewed as comission by the plaintiff, 
and if the defendant's remittances of February 12, Merch 2) 

m 16 had been credited on the vActroia account, as we — 
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believe the defendant was entitled to have them eredited, 
the defendant's nete would have been paid in full, 


We are, therefore, ef the cpinion that the trial 
eourt did not err in rendering the Judgment appealed frem 
and that judgment is, therefore, of fixmed, 


APFICMND, 


TAYLOR, ¥.J, aNd O'cOMNOR,J, ccrouR, 
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PEOPLE OF THE STATE OF ILLInGis, 
vefendant in rrer, Brrer boat 


-chrouit: Court, 
VB. 


Cook County. 


i.A. 654 


— — —— 


GEORGE STAMATILES ayd GHORGE DOTKAS, 
Pia in es in “rror. 


— 


MR. PREGIDING TICA —— 1 
BDELIVURED THR OPXNIOH OF THE COURT. 
The common law record in review shows that plaintiffs 
in error, Stamatides and Souras, pleaded guilty on Auguet 13, 
1918, to on indictaent charging the offense of receiving on 
deposit, while doing « banking business with knowledge of their 
insolveney st the tim, “a large amount of money, personal © 
goods and personal property" deceoribed as current United States 
Treasury Notes, current bank bille issued by Netional Panks, 
and current bank bille isewed by the Treasury of the United 
States, of divers dencminations and of the value of 5100, and 
verious pieces of coin, silver, gold and nickel of various 
doneriptias of the United “tates of America ef specified 
Values and denominations. It also shows thet hearings and 
continuances were had until september 27, 1918, end ontry of 
orders on that dey adjudging the ««fendants guilty of the 
cherge in the indictment, on their plea ef guilty and fixing 
the sentence for cach to imprisonment in the penitentiary and 
a fine of $200. , 
A bill of exceptions was allowed and presented within | 
time end duly signed ond filed. it recites whet is also set | ; 
forth in the orders entering the pleas of guilty, - thet 
defendants were each duly arraigned and, upon pleading guilty, 


duly advised by the court of the effect and consequences of 
ee Am 








head .d. 


59 
iO I RLS SO47R OMIETOerS 


rnauo — ———— CRATER wy tte 
—— nea! 4 
svitiatele tad ewotle wetvor oe ‘seme at none or ba be 


SL Jasged ato xi fig bebsolq , Gata Dyn —— 

fe ABlvisoos Bo game? te eng yadgtade Sauatoibar. iad ot —2 
chedy YO sb siwount ttiw taquiesd! gaidaad © gated aAus. eft ; * 
" {ermoeree oY PECs * Sawus opined afl * ort — 











au sae tanoiton a) —X atthe aoa tare “ Hs 
bagins eft te yxuwewnat ads yt bewoek offid hawt 









hektéosge ta aohagaa te aohedi — ot 1 * — bao: . ; 
baa egabtont tacky awodx onte 45 anes aatoowsd fan ; 4 - 
tt wesw ha OER FB 6 BBY a ryan —n — ere cent ee 


aaixk? bas ——— te pore whois me —— * pati : — 
doe wuattasdiaed | whe ah snomemesugeh of doee we? x an —X * or 

008 amt a 

: rt 


—atd ste botroseng hom Bowel te mane manana ve * Be st ve wes 





ole 


his said plea, and that each etill persisted therein, setting 
forth the facts more fully, especially the warnings and «xplanation 
to defendants that the court would be required to sentence them as 
provided by the statute in such g cnse. It then recites that 
thereupon the attorney for the People made a statement te the 
court as to the facts that woubd be offered by the Utate, and 
the attorney for the defendants, procecded to make a statenent 
in behalf of defense, in the course of which he said that the 
defendants believe’ they wore solvent at the time of the receipt 
of deposits, and that he believed « fatal variance would develop 
between the proof and the indictment o# to the deposits in 
question; that thereupen the court interrupted him ssying that 
he understood the #fendenta pleaded guilty ond that the court 
wold net try the issues joined in the indictment, but that the 
defendants must plead either guilty or not guilty, and if they 
pilesded not guilty he would call a jury to try the issues; that 
thereupon defendunts’ counsel stated thet he haa an agreement 
with the state's attorney that upon the plea of guilty he could 
introduce enything in defense for the consideration of the court, 
and if the court found the defendents net guilty he might dis- 
charge them, end that statement wes concurred in by the 
Bates attorney; that the court thereupon seid he had no power 
te hear the case under such oi agreement and would hear evidence 
only for the purpose of advising him as to what penaity should 
be inflicted upon the plea of guilty, and would permit defendsntes 
to withdraw their plea end enter o plea ef net guilty and submit 
the case.to a jury; whereupon counsel for defendante stated 
that he desired time to cemsult wit) his clients with regard 
thereto and would be able to advise the court the next day, but 
the court said he would cive two duys' time te consider whether 
defendants desired te withdraw their plea of guilty, and con- 
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tinued the case until August 21, 1915. the bill of exceptions 
further recites that on the 2let day of suguet, the case again 
being called, counsel for defendants informed the crt that he 
had advised with his clients and they would persist in their 
plea of guilty, whereupon the court stated to seid defendants 
in epen court that he could hear evidence only in mitigation 

of the punishment and warned thom again #26 to the conse quence s 
of their plen, stating specifically that he would be re quired 
thereunder to sentence them cither to pay a fine twice the amomt 
of the deposit or to pay such a fine and also be imprisened in 
the penitentiary for a period of frer cms to three years; that 
after being se warned each of the defendants: again persisted in 
their respective pleas of guilty; and thereupon evidence wae 
heard, which is set ferth in the bili of exceptions, including 
testimony of the party making the deposit to the effect that 

he could not tell whether any part thereof was in aurrency or 
not, but that his best judgmnt was that it consisted solely 
ef checks drawn on banks, «id that he was not alioved to draw 
ageinet the came until collected and thet the deposit stood 
eredited to his account. The bill of exceptions gees on to ree 
cite that om September 27, 1918, to which the hearing was con- 
tinued, the court calied on the defendants to say whether they 
should not be sentenced on the plea, and thet exch of them 
stated he desired to withdraw his plea, eaying he Gid net under 
stand he was pleading guilty, and that thereupon theirattorney 
presented a formal motion in writing to withdraw their pleas 


. Of guilty, and to set the couse down for triel before a jury, 


end in support thereof affidavits by himself and esid d fendents, 
reiterating in substance their agreement had os aforesaid with 
the Assistant State's Attorney, and their understending of ite 
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effects, and purporting to inform the court of the preceedings 
had before it with regerd thereto, Yevin= thet suck of fidavite 
did not speak the truth a» to what happoned in the presence of 
the eourt, the judge unnecesesrily called for counter affidavitsa 
from the attorney fer the feopie as to whet happened in open 
court at the tim the court was informed ef said agreement, which 
were produced and recited ine facts substantinily ae set out in 
the b111 of exceptions, siready referred to. -efendonta’ counsel 
then remarked “there het been an unfortunate misunde retending” 
end thet the stete's atiomey could recomvend, if there was a 
varianee, to discharge the mon, ond that was the agreement made; 
and the court remarked ihst when the defendents eatered their 
piew tne following day, after he hoi refused to recognize such 
afi agreement as having no power to do ao, ne again warned thea 
that he cowid only hear evidence on the ples for the purpose of 
determining the question of puniahwent and of proving a corpus 
Seiicti, and that he gave the widest latitude for init reducing 
proofs upon that theory. ‘fhe court thereupon denied the motion 
to withdraw the plea end the sentence wae imposed «as aforesaid, 
Subsequentiy at anether term of court on December 14, 
1938, tha issuence of the mittim) having oven suapended in the 
menntine, the iefendants again apgeaved through other counes) and 
made » motion to vaeate the sentence and judgment and fer leave 
te withdraw plese of gudlty, and substitute pless of net guilty, 
and for the reinstatement of the couse for trial. This motion is 
referred te in wubsequent erdera and treated as 2 motion in the 
nature of # writ of coram nohie. ‘The ection woe denied and time 
allewed fer a bill of exceptions, which wae duly filed, and sete 
forth such motion at length, ond affidevite by plaintiffs in 
error, their former attorney, and others in support of the same. 


’ i We ante petition ond affidevits countes-cffidewit= mere filed in 
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behalf of the Feople, which reupectively set forth » history 

ef the arrangements a5 to said agreement and the versions of 
defendants and the People with respect to what transpired after 
the entering of the pleas of guilty, oll of which is made a matter 
eof record in the first bill of exceptions, and the verity of which 
cannot, of course, be impeached by affidavits. (Maye v. People, 
206 Ill. 306; Peyton v. Village of Noxgan Perk, 172 id. 102.) 

The substance of the affidavits presented for plaintiffs 
in error in support of their motian to vacate the sentence and 
judgment, ond also of the «ffidavite in support of the motion te 
withdraw the plea that was heard and passed upon before sentence, 
is that the plen of guilty was entered by defendants with the undere 
Standing between them and their attorney thet he had en agreement 
with the State's attorney whereby if the evidence submitted to the 
court on anid ples showed a varianee from the indictment as to the 
character of the deposit then the court would net pronounce sentence 
upon them and tho state's attorney would recommend their discharge. 
It wae admitted by the state's attorney that he head such an agreee 
ment, but it clearly appears from the record, as set forth in the 
bill of exceptions, that thy court when informed of such an agrees 
ment not only refused to proceed under it, properly saying thet it 
had no power go tc do, but that it in the clearest terms again 
warned defendants of the offect and consequences of their plea and 
that the court had no power te do otherwise than te hear evidence 
bearing upon the question of punishment; and it further appears, thet 
they might not be misled but might heave full opportunity to coneider 
whether they would persist in their plea, the court continued the 
case for two days, and that they then in open court stood by their 
plen. Under such circumstances they cannat be heard te sey that they 


were misled or had « misunderstanding with regard to their righte or 
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that theye was any mistake of fact subject to correction by the 
subsequent motion. It clearly appears that they were intelligent 
men of business offairs and conversent with the "nglish language; 
and we comes jon impressed that had the punishment inflicted been 
nothing more thon a fine the matter would never have been brought 
to thie court. 

The only question which arises on the record on the 
triel for us te consider is whether the court abused ite discretion 
in denying the motion to withdraw the pleas of guilty. “e« think 
the re is no just growd for the contention that there was. The 
record shows that plaintiffs in error, after a full explmation and 
opportunity to withdraw their pleas, persisted in them and that no 
new state of facta unknown to them arose thereafter. It would be a 
travesty on criminal practice and procedure if, after defendants 
have pleaded guilty and been duly warned of the consequences theree 
of, and told by the court that the only purpowe of the cwrt in 
hearing testimony is to determine the character of the punishment, 
and they then persist in their pleas, they can, on being disappointe 
ed in the sentence of the omirt, have the right to reopen the case 
and submit their couse toa jury. (Peopde v. Strickler, 147 Cal. 
627.) Courts are not to be trifled with in that wey, and presumably 
no one mew it better them counsel for defendantea. If there had 
been any such unauthorized practice as carrying cut such an agree- 
ment with the state's attomey, it was repudiated by the court in 
unmistakable language. He clearly defined his powers and the course 
of procedure that weuld be taken under the plea, giving defend mts 


' Of Gpportunity to withdraw it, and they cannot now be heard after 


persisting in their plea in going back to an agreement end an under- 
standing whic both defendents and counsel knew wae abrogated in epen 
court before the court heard testimony in the cause. 

The motion in the nature of o writ of coram nobis is 
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nothing more or less than an attempt to readjudicate the motion 

te withdraw the pleas. It rests upon ihe enme grounds. It dis 
closes no cther misunderstanding or silegsd mistake of facto than 
what existed at the time the court passed upen tie motion to withe 
draw the plea. A perty cannot resort to a writ of soram nobis after 
euch motion has been decided ageinat him (Sney. Pl. & Pr., Vol. 5 
pe 36) and the alieged error of fact was not unknown to the court 
when it entered jucgwent. (Cramer v. Souncdd Men's Asanm., 260 Tl]. 
622.) 

We think the mere recitation of the facts av disclosed by 
the record is convineing without dis cueving authorities. Hone 
geferred te by plaintiffs in error bes smy appliestion to such a 
State of facts. Hot only wee the matter invoived in said motion of 
foram nobis determined and adjudicated end rendered subject te ree 
view by denying the motion to withdraw the plea, but the record eleare 
iy shows there was no mistake of fact, snd ao error or abuse of dise 
cretion on the part of the court in denying seid motions. 

But it is urged that the motion to withdraw the plese 
ehould bave been sllewd on the development of « varianee when 
evidence was offered of the deposit, shich plaintiffs in error 
Gleim consisted of checks. Hegardless ef ithe question whether or 
not such a question cam be raived efter a plea of guilty te the 
indictment, which admits every material fact alleged therein, and 
renders it unnecessery thet suvh facts be proved (Myrx v. aif ERE. 
264 Ill. 248), yet the record dincloses that the depositor's 
account was not credited with the ceposit untii the shecke were 
collected and precticuliy converted inte money. (jtate v. Hopkins, 
56 Vt. 262; State v. Brooks, 65 In. 366; Shlis v. tate, 136 
Wao. S15; State v. Salmon, 226 Wo. 436; Norse on Bank and 
Benkings, 4th Ed. Seo. 2, Vol. 869.) 

it is further contended that the judgment is erronc ous 
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because it does not rechte all the elements of the offense. If 
the judgment is erroneous in that respect the effect of a reversal 
would be merely to wend the ease back for resentence on the plea. 
(Feople v. Boer, 262 T11. 152.) But to suetain the judgment the 
court will look into all purts of the record, interpreting them 
together, and the deficiency in one plece may be supplied by 
another. (People v. Murphy, 148 111. 148.) ‘he judpment refers 
te “the crime of receiving depesite when insolvent", but adds 
that “it ie upon the indictment in this couse snd upon the said 
plea of guilty.” ‘This is not a case such as cited by defendants 
where the judgment was entered upon on insufficient verdict. The 
court wes not ebliged to recite ite findings in the judgment which 
was based upon the indictment and plea of guilty. Interpreted es 
they must be with the recitals in the judgment, we think it was 
sufficient. 

@e think the judgment should be affirmed. 

AYPIRMED. 


Gridley and Matchett, JJ., concur. 
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MARY D. KEHR, 
Defendant in Xrror, 
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Brror to 
Circuit Court, 
Cook County. 
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Error. 


MR. PRESIDING JUSLICK BANNES 

DELIVERED THE OPINION CF THR COURT. 

This wae a oreditor's bill bused on a judgment of the 
Municipal Court ef Chieage for $11,161.33 and costs, obtained 
by defendant in error ageinat Charles iotz, plaintiff in error. 
Default for want of plea, anewer, etc., was duly entered against 
said Kotz June 9, 1916, after nis appearance to the May term of 
the court to which service on him was had. On Jume 19, 1916, 
the court denied his motion, made that day, te vacate the de- 
feult and to permit a presented answer to be filed instanter, 
for the “sole reason", as receited in the order, that said 
enawer “does not in the opinion of the court constitute a legal 
defense to complainant's bill.* Thereafter pisintiff in error 
through other substituted solicitors made a motion to vacate 
such orier, grounded on the same presented anewer and of fidevit 
charging negligence by plaintiff in error's former solicitor. 
This motion was denied July 16, 1916. On the bill taken as 
confessed by Kotz, and on answers of other defendants, and 
evidence heard, the court entered a accree, to which exception 
was taken, finding that the execution on said judgment remained 
wholly unsatisfied and that complainant knew of no other 
property of Kotz except as stated in the findings of the decree, 


Ramely; that Kotz formerly owned certain described real estate 


HE Sciy | Uhl Mg 


‘, 


AS | Al — * 2 
ae | | POP ei ae 
ACOA TOT EN 2 as 
ete oe ee ; 

cc 
eth, o'0o era 
8 Snial? . om ee | ¥ 
\ Oe 


38 — 
ve ~~ 
? 


ot 207k 
,Pted ¢heortd 






ettaweD xood 


atest ¢ 


| etuiad vor TUN — ee 
TAUOD Ae OH HOME — liad 
aioe ee ee eee 


a⸗ * —— @ me —* xe x0 Abean % ony Ronde ee 


boutayds ,ete0 hos 88, Lhe 48 20% Opapad to Spd —— 
“wore wh Takada +0003 vaiwao daaiane wouze of gual 
dantogs hoved me ytub soy ,. 008 tors sol te goon. * 
to meee yal ody o⸗ oons00qqe aks rort⸗ aked a2 ont iat tet 
SOL ,2L acut 0 bad eaw mid a0 —W — — do Lee qt sen0n —— eit 
woh 13 otecev at ,Yeb duct obam ,coisom ald pedeeh, 00k ae: 
sostuazant botit of oF sewene betnoagze @ tieweg of baw Shunt 
bhow todd ,sebse edt st bothonox en ,"a0eeot efon” ad me 
faget « vittijams gue ad? Ye moLitgo ety mt Jou aeob® come: 
aorxs ob Yt2s abate xettactes? *.££kd @! tuandsLques os orueneb 
otasev of mohjom a sham axetiobios besurkiadua node guess 
dkvobliw Oem sseeaa Setnesotq anes oft mo behawoey seer —— 
-Tohhotlos cemret e'rorne af Tideiale yd caaaphiyen sabyuads | 
ne patnd LE2d at oO ,O60£ JOS oie velneh ow golson ebat 
| bar ,aéamisigied todd to sxowane mo dam at04 Yd & a a | 





* ms — * 
ce et ea a — 








aoe — a — 


— 


— a 


ie 


a — Brees Sas 













aed#e on 19 woul tenntalgnos godt dan Sedtadsonmm xhiode 
~omsed sit te egeliak) odd ah botede se — wr —* ve 


i 


@ De 


in Ou Page County; that he hued conveyed it im trust to the 
Chieage Title & Truet Company for certain purposes evidenced 
by a trust agreement between him, sadd Company ond the firm of 
Ballard, Pottinger & Company, composed of Prank ©. Ballard and 
Geo. %. Pottinger » the former of whom died after suit was begin, 
and a8 to whom it wos Giemissed; that the extent or quantity of 
interest of Kotz under suid trust egiwement ia seaoured by an 
agreement in writing made February #24, 1909, between him and said 
Ballard & Pottinger; that Kotz is eqhitable owner of proceeds 
from sale of such lands, and that his right therein dees not 
pertake of the nature of real estate ond onmot be levied upon. 
it is Sdibeee ae Mahalo. game’ of said judgwent his right, 
title, etc., represented by suid trust agreemnt and proceeds of 
rentals or sales be sold st Public auction to the highest bidder 
or bidders for cash. 

it is first urged that because, oo set up in Kotea's 
tendered sanewer, plaiatiff in error, Mary Kerr, iw the wife of 
Semmel Kerr of the law firm of Herr & Kerr, who were Kotz's 
solicitors in the litigation cut of which the arrangexents evide 
enoed by said trust deed and caid sgreement arose, and be cause 
the judgment in the Municipal Court was bused on notes given to 
said Yanmel Kerr for servigns in eaid litigation onc advances made 
in connection with said property, and that complainant had full 
notice thereef, therefore complainant shold have been required to 
show by affirmative proof the entire fairness ef all transactions 
whereby said solicitors were, or sought to be, benefited from the 
subject matter of said litigation. ‘% think it is sufficient 
enewer to this contention that not only did plaintiff? in error 
admit in his tendered anewer the indebtedness represented by said 
notes, which, of course, merged inte said judgment, but that 
Said suit being between the Game partice ae this, such defense, 
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anc emy crfcnse that could have been madu te the action, - was 
presumably reised and adjudicated in that suit. The doctrine 
is too familiar for elaboration or citation of authorities. 

The other points made are to the decree, and based 
mainly on the contention that Kotz's interest and title in the 
Peal estate referred to was not converted into persomalty. In 
equity we think it would be so regarded. tThe declaration of 
trust provides that the interent of the beneficiaries shall 
consist solely of the rights to preceds arising from th rentals 
er sales of ceid lends efter certain deductions; that the right 
to perticipate in sack proceeds shall te deemed personal property 
end may be eseigned and trenrferred aw euch; thet in cane of 
death of tke beneficiaries during the oxistence of th: truat, 
their interest shell pass te theic executere and net te their 
heirs, “snd thet they de net new heve, ner shell they hereefter 
have, during the continuents ef this truct ony right, title, claim 
or interest in er te any port or pertion of snid veal ectate az 
such, but only an interset in the net procesds thereof er aforee 
gaid.* 

Under the trust if title tic any of the real extate is 
in the trustes Janusry 1, 1996, the trustees shel! sell the same 
at suction ond pay the preceeds to whom entitled. The comuand 
to the trustes te e791] is direct, and the trustee is given no 
discretion. % find nothing in the trust agreement, or the re« 
iation of the garties, or the existing circumetances at the time 
the bi21 wae filed, that worrant a different helding ef the 
court as to the character of plaintiff in errer'e interests 0 
directed to te sold. 

References, perhsps unnecessery, st least surplueage 
80 far ae the relief given is concerned, as to the interests of 
Ballard, Pottinger & Company, are made in the deoree. But thore 
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is no attempt to define them or give ony relief based thereon. 
We fail to see any ground fer error in the fact that the decree 
contains such recitations as to the fact that they have some 
interest in the subject matter, as the decree merely directs 
the sale of Kotz's interests. 

It appears thet Bollard died after the bill was 
filed, but the trust did not fail by reason thereof. He and 
Pottinger, who were also beneficiaries under the trust, had, 
as partners, an agency to sell and power to direct conveyances 
of the lands in question. But they were to be sold in any 
event, as before stated. 

Ye find nothing in the pointe raised, or the defense 
set up in the tendered answer, upon which reversible error in 
the chancellor's rulings can be predicated, and as there was 
no real defense to the bill there wae no abuse of discretion 
in denying said motions. 

APPIREED. 


Gridley and Matchett, JJ., concur. 
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irrer to 
Vie Superior Court of 
RALPH CUDNEY, Covuk Cowniy. 





The sole sucestion here is whether «tf the cleee cf the 
evisgence m verdiot wae properly directed for defendsnt, whe was 
cherge¢ with negligence causing the deoth of cladntift's inteatate, 

The omly persone present ct the ting af the eacident 
were defendent ond @ecesued, The Lattwr, hie wife and another 
lecy wers sriven by defendant in his antemebile te a roadside 
fom for dinner. After dinner, stent ive otcleck, the entize 
party went out inte the yard, in one part of shich vcs « shed, 
im waieh the sutomobila had beam left. the women tock a little 
@ivk t@ @ todies in the sauthesst pert of the gard, and the men 
went te the northeast of 1% towards the 'auts, which wee left 
in the east end of a shed whieh was about firfty feet long and 
tventy-Tove feet wide and eneloced on ali sicce except the 
entrance side. ‘the frent end ef the car wos about three feet 
from the back wall. %¢ had bean veining end wee wlill cloeady 
and, as testified to, “rather dark in th: shed", it being 
towards the last of the month of Cetober. 

The oniy evidence -Pfered by pisintify as to hew 
the accident happened wan the depouitsen of defendant talon 
st the coroner's inquest. The account of the secident he there 
Gave wes substiantiaiiy as Teliows: 
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"Yhon we cume out (of the hetel) { was in the 

lead and Mr. Roth was in back of me. I went up to the 
Gar ond, without getting in, i adjusted the gas and 
spark and turned on the magnete, and then placed my 
hand on the sir started, and then the cur moved forward, 
and I heerd him holler, “Stop the esr,” and I leeked 
wp and saw hin etending right in front of the cox facing 
mm. He was crushed in between the wall of the building 
end the vight hand lamp whieh is in the fender. I stopped 
tne engine at once and then pushed the cer beck, rele oving 
him, and he walked «round to the side of the car and then 
eat down on the ground. * * * I do not know what took 
bim around in front of the cur. I thought he wos in back 
of me. the car wes in mesh, in firct epeed. I don't 
know how it came te be 30, su when i utepped the ear when 
we errived i threw the gear lever inte neutral. * * * 
I de met think he waw held there more than two or three 

\ seconds, «s i jumped right into the car at once and threw 
the clutch down and the lever inte nevtral,* 

There wa® neo other evidence as to how the accident 
heppened, nor any conflicting evidence. The wife of deceased 
testified thet she asked Nr. Cudney how the accident happened, 
and he said he started the car and did not see Mr. ‘oth until he 
beard him call, ais then leoked up and saw him in front of the 
eer, andi said he hadn't any idea of whet he wae doing there, 
end thet he did net knew the car was in mesh and thought it was 
in neutral. There was also testimony that Cudey teld a party 
who arrived there shortly after the secizent that shen he left 
the car he left the gear shift in neutral, and that som body 
mist have tampered with the cur. 

: it was admitted that the upright lever of the ear used 
for shifting the gears when the automobile is in neutral and 
the engine disengaged, is in « position procticaliy vertical, 
and that when engaged, when in firet speed, the same is at on 
angle of about fifteen degrees deflected frem the vertical; and 

that when the lever is in noutreal it will operate to disengage 
the engine from the propelling mechanism, and the car will not 
Move even though the engine may be running. 
Upon the uncentroverted facts as above disclosed we 


ii feta to wee any evidence tending to show the negligence charged 
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in any count of the deciaration. {ach count charged a specific 
negligence, eo that the doctrine of res ipsa loyuitur could not 
be invoked. (Midland Valley %. Co. v. Conner, 217 Fed. 917.) 
All the specific acts cf negligence are charged in the third 





ceunt which charged negligent operation and control of the autoe 
mobile “in, to-wit, that instead of backing said automobile out 
of the said shed he put the same into motion ahead while stand- 
ing beside the same, and without having first ascertained that 
the clutch of said automobile wee in the proper position st 
neutral and not engaged with the driving mechanism of said autoe 
mobvile, and without being seated in said automobile, so he could 
control the engine, machinery and brakes of sam .* 

if defendant put the gear shift in neutrel it was not 
necessary thut he should have observed the position of the clutch, 
for the mechanism would be disengaged from the engine; and it is also 
imaaterial whether he was standing beside the automobile or sétting 
in it. If the gear shift was left neutral and was tampered with, 





as the uncontreverted evidence tends to show, it could hardly be 

deemed negligence that he did not observe the change or specially 
examine it if he was unaware of the presence of deceased in front 
of his automobile in the narrow space between it and the wall, and 
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could not reavonably anticipate that he would put himself in such a 
Plece of danger. ‘Whether as o matter of fact the gear shift was 
neutral or not, he owed deceased no y--%acular auty if he did not 


know and could not re»sonably anticipate his presence in that place. 









We think, too, the court mey properly have held’ thet it was 4. 
contributory negligence on the part of deceased in hin voluntarily 


aseuming « powition of risk. (Hooper v. Adame Nxprens Co., 289 Ill. 


169.) Henee we think the verdict was properly directed, the evidence 
failing to establish negligence of defendant as ny charged, 


and the decedent being guilty of cont 
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GRACE BR. MOON, 1 ) 
Appellee, 
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; PPEAL FROM MUNICIPAL COURT 
vs, * 
OF CHICAGO, 
HUGH F. COYLE, 4 
Appellent. 


WR. PRESIDING JUSTICE BARNES 

DELIV"RED THE OPINION OF THE COURT. 

This is an action for damages to plaintiff's (appellee) 
automobile resulting from a collision with defendant's (appellant) 
automobile at a street intersection, The streets crossed at right 
angles. Plaintiff was going west on the north side of the east 
and west street, and defendant south on the west side of the north 
and south street. The collision was at the northwest corner of 
the intersection, defendant's car striking plaintiff's in the 
rear, throwing it around and across the southwest corner of the 
intersection, The jury's verdict was for $579.22, and amply sus- 
tained by the evidence. 

The points urged on this appeal are (1) the statement 
of claim does not state a cause of action; (2) plaintiff was 
guilty of contributory negligence; and (3) improper refusal of 
instructions bearing on contributory negligence. 

The first point is predicated on the absence from the 
statement of claim of any express allegation of duty owing to 
defendant. It is enough to say that the duty which every person 
driving on a public street owes to exercise ordinary care not to 
injure another driving thereon, is implied from the facts pleaded, 
as abeve set forth, The mere allegation that d@ duty exists is a 
conclusion of law. It is sufficient if the statement of fact 
is such as toshow that a dite wxtata. This is familiar law, 


(Sargent Co, v. Baublis, 215 Ill, 428,) 





* 9— 


X areas - are 


i 


* 


HOO fee 


{ it ih 
* storey > 
Pm Ady pir 

















THUOOD JATIOLIWUM MORT CARAS 
»ODASTHD TO 








@20 A.I8re 


SUMMA EOTTEUL OMTCLexAG AMC” 
.THUOD GHT TO MOTMIZO SHT GUATVIEMG | 


to temroo seowdtion oft ta apw nofelifon sAT — 
— 

edd ak al ttitnisig¢ antXivtte "So a’ dnsbne teb snokvooeted 

of aR 

edit to temtoo deewdivos edt egotos bas bavors of “aniwouts 


at 
at ——— ott ue bate 


-aus Yiqas bag ,SS,@06@ tot eaw tolbrev e'yryt ost noteo⸗ 


tnemetete edi (f) 928 faeqgr eit no bogie etntog: ent Hoe 


asw ttitaisiq (&) iapktogs to senso 8 odate tom a90b mi 


s ai ateixe yiub B tads cottege lls ezem ont | 00%, 


‘ 


toat to ——— eds iu aos roa swe, i. J 


— ——— star 


There was little, if any, evidence on which to base 
the second point/ The great preponderance of the evidence was 
that when plaintiff entered the north and south street, which was 
thirty feet wide, defendant was some 150 feet or more away, with 
no obstruction to his view of her, and that she had passed beyond 
the middle of said street when defendant's car coming at much 
greater speed, about four times as fast, according to the evidence, 
struck the hind wheels of her car. Such circumstances indicate 
that plaintiff had the superior right of way and might well presume 
that defendant would concede it. The one who has advanced first 
well an the way beyond the center of a street crossing is usually 
given the right of way over vehicles coming from a cross direction. 
Under such circumstances we cannot deem the assumption that such 
a rule will be recognized as having any tendency to show contribu- 
tory negligence. The judge's finding from the evidence on that 
subject was fully warranted. 

The court refused to "read," as requested by defendant, 
certain written instructions on the subject of contributory neg- 
ligence. Technically speaking, the trial judge of the Municipal 
Court is not obliged to give any written instructions. However, 
the subject was amply ccvered in his oral instructions. 


AFFIRMED. 


Gridley and Matchett, JJ., concur. 
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w. F. Doven:ATY ) 
\Appeliant, } 
Appeal from 
VWBe j 
Municipal Court 
B.E. LLOYD PAM } of Chieage. 
a corporation, } 
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BR. PRESIDING JUUTICE BARNES 
DELIVERED THY GPINICN OF THR COURT. 

Appellee was in the wholesale paper business. Appellant 
wes in its employ procuring purchase orders from January, 1914, 
te August 5, 1919. Priaer to June, 1918, he was on a salery of 
$300 por month, Becoming tissatisfied with the arrangement he 
sought anew one. The matter was tolked over with ~. . Lloyd, 
appellee's president, in that month, and they supposedly came 
te a new agreement, but it is apparent from the entire testimony 
that their minds never net ac to the exact terms thereof. Hence, 
it cannot be said thet plaintiff sustained his case, whieh is 
predicated upon a different arrangement from that which he had 
been working under. The matter was talked over again between 
them on August 5, 1916, when it developed that they had not the 
same understanding of the contract, and the wmsult was «4 
severance @f reLatione end thie suit by appellant, which on a 
trisl before the court witheut a jury resulted in a finding of 
the issues for appelice. 

At the hearing appellant claimed he was to have "a 
straight" forty per cent of the gross profits of all his seles 
from January 1, 1915. On the other hand, Lieyd claimed he was 
to continue in defendant's employ at the some monthly salary 
as before, and in addition thereto receive a bonus of forty 
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per cent, computed semieannunliy, on hin gross sales from Januery 
1 to December 31, 1915, after deducting $6,000 each month there- 
from, provided he remained with the company. 

Lioyd left the city about the end of June and gave 
inetructions to his bookkeeper, Miss Donahue, to prepare a state- 
ment in ascordunce with his uiderstanding of the mew arrangement. 
Accordingly she made «end hended to apsellant an account of sales 
and profite from January 1 to June 30, 1914, showing $417.65 to 
be due appellant, computed on the basis of forty per cent of the 
gross profits after deducting $6,000 per month for such six 
months, anc the sum of $106 previously advanced to appellant. 
Appeliant teetiviced that he told her it was not es he expected. 
She testified that ohe told Him that the same was prepared in 
accordance with Lloyd's understanding and that she was instructed 
te hand him the check “if it was satisfectory”®, snd asked hin 
if he wanted the chock, and he said “*yes*, and took it. Appellant 
céntinued on in his work until his subsequent inte rview with 
Lileyd in sugust, when each ineisted upes his arte retanding of 
the arrangexent es above stated. 

The burden was on sppellant to prove his case. He 
alleged one screement and defendant anothe@. But his testimony 
did not even conform to his sworn statement of claim. In fact 
the latter in ite details conforms mare nearly to those testified 
toe by Lloyd, the latter adding, however, whet is not in said 
statement of claim, that the bonus was contingent on plaintiff's 
remaining with appellee until December 31, 1918. The semi-annual 
account of sales made out only a few days after the alieged new 
arrengement also conforms to Lloyd's theory thereof, end, in the 
main, to plaintiff's sworn statement of claim, and not to his 
Claim made on the stand that he was to have # straight commission 
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of forty per cent on aii Salew. Because sudh asseunt conf ormed 
te Lieya's theory, and plisintiff accepted « cheek according 
thereto without protest, end because he continued in appellee's 
employ end accepted his salary on the same basis as before, the 
court may well have deemed that these circumatances tended to 
corroberste Lioeyd's ri⸗ yp that appellant wae on both a 
®alery end cowmission basis, and, hie version being sor rocborated 
in theserreepects, that he was also probably correct in his cone 
tention thet the commissions wore contingent on appellant's ree 
taining with sppellee to December 31, 1918. 

Rven if plaintiff's testimony hed conformed to his 
sworn statement of claim it was still o question of fect for 
the trial judge to determine whether he wae entitled te 2 bonus 
er commissions efter June 30, unless he remained with appellee 
until December 31, 1916, end we see no ground for appellant's 
contention thut Lioyd's claim in tha: respect is unreasonable. 
It apyeale te us as more reasonable than his om, which, if 
correct, permitted him to leaeve appellee's employ imme diately 
on receipt of the 6517.46 alicwed to him fer back services withe 
out assurance of his doing anything in return for it. There 
be ing no obligetion before the last of June to pay such sum to 
appellant, it is reasonable to suppose that there was some 
inducement for such payment, end continuance of appeliant's 
services for the remainder of the year was not an unreasonable 
Feqhiranent. Hance, we are unadle to say that the court's 
finding, based upon conflicting testimony of the only two 
parties to the alleged new arrangement, whom the trial court 
hed the adventage of seeing and hearing, wos manifestly against 
the weight of the evidence. 

The refused propositions of law ¢e not enter into 


he merits of the controversy, The plosdings presented a pure 
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issue of fact, and if we cannot properly disturb the court's 
finding thereon, it is immaterial what views of law it enter- 
tained. ‘Stress is laid on the refusal of the court to hold 
that defendant had set up an affirmative defense and should 
prove it by e preptnécrence of evidence, but the plesdings did 
not present a basie for the proposition, the real issue being 
whether plaintiff's alleged version of the emtract, which was 
denied, was correct. The burden of preving it was on him, and 
it being denied, the fact that defendant pleaded a different 
understanding did not present « case where the burden of proof 
shafted to the defense. 

The judgment will be offirmed,. 

AFFIRMED, 


Gridley and Matchett, JJ., concur. 
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appeal from 
Municipal Ceurt 


216 TANGSS 


BR. JUGTICY CRLOLEY DYLIVEARS THE GPigsion CF THR COURT. 


KRAUG BROG. LOSWY CO.) 
& Gorporaticn, % 


This is an appeal from a judgment fer f150°0 rendered 
by the Municipal Court of Chieage against the defendant, Kraus 
Broe. Loewy Co., ® corporation, in an action tried by the court 
without e jury to recover for rent claimed te be due plaintiff 
for the months of August, September, Hetober, Kovember and 
December, 1918, om the theory that dufendent was a held-over 
tenant. 

On July 20, 1968, John A. Beyerlein, the husband of 
plaintiff and the then ower of cortain premises, improved by a 
two story building, on Zast 47th street, Chicage, entered into 
a certain written lease with ene “othenberg and one Oberndorf, 
by the terme of which he lessed the premises te them for a 
period of ten yeors, up to and including July 31, 1916, at a 
monthly rentel of 9200. The lease contained the ususl clause 
agsinet aszignment or subletting by the leavees without the 
written assent of tive lessor. in Aureh, 1914, tothenberg and 
Oberndorf, with the written consent of Beyerlein, assigned, 
subject to the terms of the lease, all their right and interest 
in seid lesse and premises to dufendant, and the latter went 
inte possession, paid rent, and emducte4 « cleaning and dyeing 
business on the premises. Thereafter Beyerlein died end plain- 
tiff became the omer of the premises. ‘uring the yeur 1916, 
defendant ceawed conducting ite business on the premises and 


J reno voa its machinery and equipment to anether location, but 
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eentinued to maintain »« retedi etere on the ground flosr until 
eometime in 1917, when it vacated the store, Thereafter defendant 
used # yPoow in the mar where it kept am auntomebiie until July 
SCth or Siet, 19])4, shen the automobile wae removed. cCometine 
during the year, 1927, defendant, without the written censent 

of plaintiff, sub-let, by written lease expiring July 31, 1°38, 
the seomd floor ef tm building te ome Sliawer; and defendent 
aleo, during esid year and without oisiantiff'ea written congent, 
aubelet a part of ths greund ficer to one Geanorrlus, af a tenant 
from sonth to mamhh. Plointiff firat icermed of Sliseer'a 
occupancy sof tha second fleor in Ceteoder, 1917. %afendent paid 
plaintiff frem time te tims the etipulnted menthiy rent of §200 
for the entizve premigee, including the rent for the manth of 
July, 1916. tm July 2, 1916, defendsnt, by Arthur bere, its 
precident, wrote pleintiff the felicwing Letter whieh sre ree 
ceived in due course of meil;: 

"AS You are aware that we ere subeleasing te two 

tenants in your buliding, * * and a8 our iense ¢xpires 

en fuguat 1, 2918, we watid like to heve you advise if 

you have come to any term with either one of the tenanta, 
in vegerd to alicwing thes te twmain, otherwise it will be 
the Buildings unless you with te allow ten te ronan anti 
you con reerent it tc nome other tensnt whem you may desire. 
Fie cee fever me with « prowpt repiy.* 

Pleiatiff did not reply te this ictter. erg testified 
te the effect thet © fer days efter ta vrete the letter ke called 
picintiff on the telephone and had a conve rwution with bur, during 
which he inquired if zhe desired defendant te tak steps to have 
the subetencnts vacate the premiver prior te Tuly 2, 1936, md 
thet she replied thet it would net be ne cesenry fer defendent te 
de thie as ebe would herself negetiete with said avbetenants; that 
he (Berg) a few duye before the end of the month of July, 1918, 
hed spother tolk ever the telephone with plaintiff, during which 


8 be inquired if she had made any definite arrangements with said 
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eub-tenants, and that che replied that she had gome to an undere 
etending with the one on the second Slicor (Slimeer), but that she 
Gid not cameider the ong on the ground floor (Geanopelus) responsible, 
and that he (Herg}) thereupen oaid that he would aotify the latter to 

| Weente; thet the firet notice he had that pindntiff claimed the 
right to hold defenisnt as a hold-over tenant wan the receipt of a 
letter written by plaintiff on Auguet 14, 1916, in which she stated 
that defendant had not surrendered the promises in accordane with 
the croviluions of the lease and wes #ti1i in posaeenicn; that he 
(Berg) did net reply to thie Leiter ond had no conversotion with 
pleadatiff in reference to it; and that he (Bem) on August 29, 
1918, wrete pinintiff a ietier (mot sdmitted in evidence) in part as 
follows: 

"With reference +0 your statement Wicd we are in 

possession, i wish to exy that this is not true, as you 
made avrangumenio persmally with toe tenant mew in 

— be oust tw denanve tefora the innce whieh i bebe 
Guntur Geih Be oasien be oust ines tenants chon om 
—idayfim tay. 

Phedintiff testified in aubstance that after the receipt 
of defondent's ictter of July &, 1944, she did not heave any con<- 
Weruaticon with Serg, over the telephone or otherwise, during the 

_wonth of July; that ube sever teoid berg thet ohe would herself 
! negetiante with eaid subetenants, Clisnmer ant Geoanepolus; that she 
never told Berg that ehe hed come te an unde retanding with Slimmer 
Pegurding waking a lenee to himy that she never hed any convere 
sation with Berg regarding any lease to Geanepolus, that she 
had a comversetion with Berg over the telephone carly in the month 
of Auguet, at which time Berg avked her if she would "accept those 
people that are in there ag your tenants", and she replied that 
 ghe weuld not accept them and further said thet defendent was 
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Siianexy, called as defendant's witness, testified in 
eutstance thet «arly in the month of July, 1915, he had «a con- 
vergation with plaintiff on the premises; that  sugse ated that 
she lense t6 him the weoend floor and e portion of the first fleor 
for one year conwmemeing Augnet i, 1915; that she veplied that if 
he would eowe out to her heme she would orrenge te write a lease 
for him; thet he 444 not go te her home and no lease to him wee 
Grafted; thet sheut August if, 1915, he had suother ¢ aiversetion 
with cleintiff during wiieh be asid thet he bed act peld her any 
rent for the seonth of August because de hed eapected that she 
*eculd be around with # lease", and tiot ame veplied; "You are 
mo tenant of mine, i never aecepted your ov a tenont.* Yinintiff, 
om the conteary, teatified in subtiance tach ahe wan net on the 
piemines, and hed no eonversation there with Sidsmwsr, duriag the 
smooth of Tuiy, 1926; thet ehe never teld tim that kf he would 
etm te her hous she woudd orrenge to exite & deave Por limy thet 
ateut August 2°, 1928, ehe found Giiemer ta peaseeaion af tre 
mecemd {leer at ehich time ene had o conversation with him; that 
Slimser aekeac if she woudd aceepi rent fram nim, that she answered 
thet be woudd net as eho bad never aceepiwsd Khia a5 2 tenant; teat | 
Slismsr veplied, “1 ene you save act, hut Br. Berg iold m io tay 


end get yeu to tebe the rent.*# 


Sa Sanam + Gphadr, 74 Lai. App, 102, lia, 4&4 dba 
gaia: 


“The law da well wetiaed thet if a tenant helde 
over after the expiration of hia term, the lessor may, 
at his option, ai treat Kin as a tiwepasaer or a 
tenant for another year upon the terme of the prior 
rag BLG9 that a holding ever by & subetenact is, 
—35 — emtemplation, a holding over hy the lessor.* 
hig Tayler on Bay 981 & Tenent, Sth Rd. Vol. &, 
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in Beker vs Rowers, Who IL. S70, She, it de cada: 


"She wight of election ac t6 wither the tenant, 
vyemaining in possession after the expiration of the 
aGaeG, 45 hoidang Gver upon the tase term: at in the 
Original lease is « right, which belongs to the land- 
dord, wid not to tit tenant. it is the lundlerd alone, 
whose intention on the subject is to be ascertained, as 
4t in he alone, wig may clect to treat the tenant as 
holding over uncer the terms of the Gld lease. 

Ve Here, 225 Ihde BED. } kt it true, that, ax # génerad 
rule, law by inplicstian ereatesn eo new tenancy from 
year 46 yeur, when the tenant hoids peosceceion of the 
promises after the ¢xpirution of « lease for year, or 
Years, under which he went into peeceswion, but such 
iupiication is not emcliusive; it may be rebutted by the 
SCLe OF thw gartiies; and it is « question of feet for 

the jury to determine, under the instructions of the court, 
wheather or not the holding over is such as te oreate @ 

mew tenoney. Wille the legal presumption of a renewal 

of the senanegy fren tie holding crex of th: tenant ecamot 
be webutted by proof of « gontrary Antention om the part 
of the tenant siona, it can ke rebutted by proof of « 
contrary intention on tha part of the landlord salons, or 
on the park of both parties. (Chinton Sire Clath Ce, ve 


Gargper, 98 Ili. 152.)* 
it is contended by counsel fer defendant that the finde 


ing of the trial court io ayoinet the momifest weight of the 
evidence, ‘The argument ia, in substances, that the occupancy 

ef the second floor of the premises by Slicmer, defendant's 
sub-tenant, after the expiration of the term of defendent's 
written lease on July %, 191%, was shown by the great prepond- 
erence of the ¢vidense to have been the result of a verbal agree 


_ Ment by plaintiff with Glimmer that he would receive s new lease 


from plaintiff for one year for said second fleer. ‘e haw earee 
fully reviewed the testimony of the various witnesses and we 
camnet agree with gounsel’s contention or his argument. ‘hile 
the evidence 19 ¢onfilicting we canhict say thet the trial court, 
whe saw the witnesses and chserved their temeanor while testify. 
ing, erred in entering the finding and judgment. The letter of 
Berg eritten to plaintiff on August 28, 191€, over four weke 
after the ¢xpiration of the term ef defendant's written icase, 
wae Glearly m selfeserving docurent and was, we think, properly 
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refused admission. And th sere fect that Berg's letter to 
plaintiff, dated July 2, 1928, wae not replied to by pleintirr 
does not tend te show an intention on her port to make new 
desoer with the sub-tesents then ia possession for terms ex 
piring suleequent to July 21, 1916. (Shicage v. Boieohney, 
20S ikl. S72, 482; v. Pfeelser, 
133 Il. App. 548, 352.) 

The judgment of the lunieipni Court is affirmed. 

APPIRESD. 





Barnes, >. J., and Hetchett, J., sonar. 
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J. GREEXEBAUN rahe COMPANY, 
& corporation, 
“appellant, 


4 


Appeal from 


V8. ‘ Municipal Court 
CROHOS & NOLEN COMP Ant Ltd. 
a corporetion, 4 

ope ‘ ) 


BA. JUSTICE GAIDLSY S6LIVERED THE GPINIGH OF THR COURT. 


918 Tee 655 


In « first class action in pesumpoit tried before a 
jury in the Municipal Court of Chicage a verdict was returned 
finding the issues agninst the plaintiff, J. Greenebaum Tanning 
Company, a corporation, upon which verdict the judgment appealed 
from wae entered. 

In plaintiff's statement of claim it is alleged in 
substance that on suguset 22, 1916, plaintiff purchased hides 
from defendant under a written contract os follows: 

"Chicago, August 22, 1916. 


7. Greenebaum Tanning ©o., 
Chicago, Il). 


We hereby confirm our sale end your pur chase 

today, twe thousand our Michigan & * Buff Hides, 

forty-five to sixty pounds, all Ko. 2, price eighteen 

one quarter cents per pound, all fresh hides, » 

winter long red out, f. @. b. Grand Rapids, fer 

your man to receive in good condition, 1 tare allowed. 

Grehen & Roden Ce., Ltd.” 

thet during September and October, 1916, defendent shipped te 
plaintiff on account of eaid order 954 of said hides; that plain- 
tiff hae repeatedly demanded from defendant the balance of said 
purchase, viz.: 1066 of seid hides or 54,785 pounds, but 
defendant hes refused to deliver same to plaintiff; that by 


reason thereof plaintiff wae obliged te ond did purchase in 
bile : 














y 


Seni 


—E omni * J 
— Tn ; 


















mo7t iaeangs 
Sune) Leqioinwt 


ꝰ iii ⸗ 


& wroted bekus diromve sa ai ookten aaats dexkt » a — 
I——— Kaho — * aa . 
aakame? swsdonswt .% ,tintate oft toakogh vomonl ate absake — 
— snemphot, ad? tokbuey deluis sage jal tateqres a, me re 
| sbocaiae aw aor 
ah bonuita eh #8 sikado Io daomedage aMetbemtese it a ie 
obia Bocndo wy vlaatata Aatet 8S eun⸗ 110 an nuad at 





— suey bas eles wpe omivenn weaned ry i 
s8eb2E Tlvt of? & bal 9 ls — den 
mendda?s vosag cf 8 ou 
/ eebhad devs? FoR ger g- nA ong 
et ~ ab Seek fae @ Py] a pp oo, bot 
ehowolks vies RM ,nobtiones booy ad avian 


anes ; * po * ae oñ — — | 


sad — AGP RE “se aa aa bios eng oR hY 9! 
ee dusts maunalata of ane n Sree at Bie whee O08 


ole 


the open market on December &, 1926, 1066 hides er 54,735 pounds, 
ef like quality and character av that purchased but not delivered, 
at om increase in price of 3 conte per pound, Viz.3 36 conte 4 
pound; end that pisintiff claims damages from defendant in the sum 
of $4,245.84, with interest ot Gf from Gecomber 8, 1016. 

In defendont's affidavit of merits defmmdant denied that 
at refused to doliver sald 1066 hides to plaintiff; denied that 
through ay act or omission of 44 pinintiff woo obliges to, o did, 
purchase in the open market on December &, 1916, omy hides at sadd 
ineressed price; and Alisged that in sugust and during the months 
of Septouber and October, 1916, defendant hai ready for delivery 
and tendered to plaintiff the hides mentioned in said contract of 
the quality specified, but that pleintify fadled and refused to 
accept delieery of the same, except to the number of 954 hides. 

Plaintiff's place ef businews was in Chicago, Tllinoia, 
and defendant's in Grand Rapidea, Michigan. Tho verbal negotiations, 
resulting in the contrect, were conducted im Chiesge by and betwen 
Jones Greenebeum, prevident of plaintiff, and Mier Crehen, an officer 
end salesman of defendont, At the comelusion of the negotiations 
Grohen wrete ond delivered te plaintiff? thm istter abeve set cut in 
plaintiff's statement of claim, Om the next day, “ugust 45, 1926, 
Pisintiff wrote defendant in part a0 fellows; 

*in accordance te conversation had with your Mr, Crehon 

now confirm our purchase and your sele of the following: 2000 
Current Reeeipt Bichigan & Shie Ne. 2 thort hair buff hides 
at price of oe PeG@ebe, Grand Sapida, Viehigan. These 
hides are to be banked over night in ususl wenner with tare 
oo ta cocetiams rms Soe best 
or Tuesday following." 

Cn Auguet 28th, six days efter the contract was made, 
Gefendunt wired plaintiff thet it wuld “bank” the hides that aay. 


Tt appears thot it ds custemory when hidee are to be inapected te 
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heve them banked, that is, put in piles and epread out one on 

top of the other with the hair side up. Piaintiff wired in reply 
that ite representatives waiid be in Grand Rapids on September 

4th, But later pisintiff by wire deferred the inapeection untid 
September Vth. On that duy and on September Sth tet of plaine 
4iffs representetives, Bmconuel Greencbaum and Fred Barth (in 

the presence of Bicheel Seden and A. Werouw, defendant's ree 
presentatives) inspected in defendant's hide house in Grand Rapids, 
ebout 2506 hides, and accepted 525 hides, but rejected the balance 
fer varicus reasons, principeply, hewever, because they claimed that 
they were not “shert Mair" hides. Jom cerrespondence between the 
parties followd, whieh resulted in said Xmenuel Greenebaum and 
sold Barth agein going to Grand Hapida on October Sth, and inepecting 
about 2000 more hides, aise in tie prosenee of defendant's said 
representatives. <A& this time 411 hides were accepted and the 
balance rejected. Yurther correspondenes was hed, out ne further 
inapections of other hides wre mude. About be camber Sth, 1936, 
according to plaintiff's testimony, plaintiff purchased 1066 hides« 
54,785 pounds « in Chicago, ai 26 cents per pound. | 
Tne oniy point be ve argued by counwi for plaintiff as 
ground for « reversal of the judgwent is that the verdict is against 
the manifest wight ef the evidence, 
® the trdas 4% was claimed om slauintiff's behalf, ta 

Substance, that of the rejected kides whiek were tendered to it 
mone complic’ with the terme of the contract. Gn the other hand 

4t woe claimed on crfendont's benalf, in subsetamas, thet plain- 
tiff's representatives at seid inepections acted arbitrarily and 

in ted fedth, and that mony more than 1066 hides were rejected 
which fully comp3ied with the terms of the contract. “even wite 
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nesses testified for pisintif if smd four wituesses for defendant. 
Much technical testimony peculiar to the hide business was heard, 
but « disoussion of this testimony by au will serve no useful 
purpose. Ouffier it te say thet we have daursfully considered sli 
the testimony offered, and we do net think that the verdict is 
manifestiy aguinut the weight ef the evidence. (Shicano City Ry. 
SQ Ve Bgchgin, 221 fli. 089, 596.) 
The judgment of the Municipal Court ia affirsed. 
APYIREED » 


Barnes, Pe Je, and Batchett, Jee SE CUI. 
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i Brror to 
Superior Court, 
Cook County. 


BR, JUSTICE GRIMAY DELIVERED THE OPINIGH OF THR Count. 


John F. Doyle, defendant in the trial court, seeks by 
thie writ of error to reverse « judgment against him fer $1500, 
entered, efter verdict, by the Superior Court of Cook County, 
Merch 1, 1919, in an action for dameges for personal injuries 
gugtained by plaintiff on December 4, 1910, ut about 10.30 
o'eleek in the evening, at the corner of Madison street wd 
Vestern avenue in the City of Chicago. Plaintiff claime that 
while he was walking north on 4eatern avenue and crossing 
Medison street on the west crosswalk he was struck and injured 
by an sutomebile then moving west and driven by defendont. 
Plaintiff was ot the time about 59 years of age. He had been 
visiting at a friend's house ond was on his way hom. The 
declaration, consisting of two countea, charged (1) negligent 
operation ef the sutemobile «et « high ond dangerous rate of 
speed, and (2) negligent operation in that ne warning wee given 
of its approach. 

Plaintiff’ was the only witness in his behalf ae to 
how the accident occurred, He testified in substonee that, 
dust os he started te cross Madison street on the west crosa- 
walk, en east-bound Madison street car was standing still, 


blocking his passage, and he waited for the car to pass; 
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that @fter the car had moved on he advenosd further te the north 
ané “Looked up and dew the street ond did net see anything"; 
that he “didn't hear any horn nor nothing"; that hie hearing 
aad eyesight were geod; that as he advanced to the north end 
when he wae avout in tie middle ef the cros#ing he was struck by 
the auitomebiie on hie right side; ond that then he beceme une 
econecious. the substanee of the towtiaeny of the defendant, 
John ¥. Doyle, wee that, although he wae driving west on Madison 
street at the time, hic automobile did not strike defendant. 
He teetified "I pulled up to the curb mid got out ef the cor; 
there wae « wan lying in the middle of the street, and some 
woman said: ‘That machine struck that man'; * *® the first i 
saw of him he was iying face down in the middle of Madison street; 
that wee the firet that I osw or iaew that anything had happened 
to anybody; the officer stepped up end asked whether we utruck 
thie man and i sedd no; * * I don't remember any other vehicle 
avound there.” wo passengers in the automobile alweo testified, 
on behalf of the defendent, to the effect that they were unaware 
that the sutomebile hed hit eny one. Yet one of these passengers 
teetified: "I saw o mon on Hodison street atep out from behind 
the street car; * * as I recoliect, be had hie head dom; 1 
didn't follow him to see whet happened to him; when we pulled up 
to the curb and tuvard around the people rushed up to where 
this man ws iying betweon the tracks there in the straot.* 
Three, and omhy three, contentions are made and 
argued by counsel for defendant ae grounds for & reversal of 
the judgment (1) that the verdict ie smimet the eanifest 
weight of th: evidence, (2) that the court erred in giving « 
tertain inetruction offered by plaintiff, and (5) that the 
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As to the firet centention we are unable te say, after 
& Careful review of tue entire testimony, thet the verdict is 
egeinut the manifest weight of the evieenoe. The jury saw the 
witneacee and chuerwed their denwaner while texvtifying. ‘The 
Cvidence et least tended te whow thet pisintiff, whe was cross. 
ing the strect @ « creeswalk, wee womddermly etreck by defendant's 
eutemebile, end that no warning was given by defendant of its 
eppreadch. 

fhe instruction complained ef, which woe cue of = series 
given by the court, told the jury thet "the law reqbired the 
éefendent, im opersting the autemobiis, to exercive all the care 
end cgoution thet an ordinwy e@areful enc prudent driver would have 
exercised under the circumetencau.” It in net urged thet the 
duztruction satetes an incerract principle of law, but it is argued 
that it is misleading in that 1t acsumes thet the defendant at and 
dmsediately befere the timc ef tw accident wes not 36 operating 
the automobile, end that it ignores the question of plaintiff’a 
possibile contributory negligence. In view of the «vidence and of 
the other inatructions given by the court, pertioularly thoze 
offered by defondimt relating te cmtritutery aegligenes, w “ae 
wet think that the giving of the instruction wos prejudicial to 
the defendant, 

and we Gaunet aay that the daxagas c<warded are exeessive. 
Pisintiff testified 4n subatanee that his nose wag broken and 
hie forehead wylit, and he rocsived a deep cut under ono of his 
eyes which after the lapse of several years at4)1 skews; that he 
Was badly bruised on his vight side, right kee and foot; that 
he suffered much pain; thet he was in bed for shout two woke 
follewing the sccident, and reauerd his uewnl cecupation s« 


painter and decorator in shout three monthe; thet while in 
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in bed he had bleeding from the tare; that he had headaches 
for about « yeer; «ani that he wae unable after the accident 
to gO om 6 ucaffeld, as formerly, beonuse of having dizay 
spells. 
The judgment of the Superior Court ia affirmed. 
AYYIRMED. 


Barnes, Be Tes and Batchett, Tse RON OUT 
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} Appeal from 
Municipal Court 
THS SUPAZME FAIRE OF } of Chicago. 
HOUR, a corporation, — 
Appe 2 


MA, JUSTICE GRIDLAY DELIVERED THE OPINION OF TRE COURT. 


This is on appeal from « judgment for $1000 entered 
June 19, 1929, by sae Municipal Court of Chicase against the 
defendant. Piaintiff, ae the beneficiary named in a fraternal 
benefit certificate om the life of Jompa A. MoKuvis, her brother, 
sued to regowr 91000, the amount of the certificate. The cave 
was tried before the court without « Jury en an ssreaed statexnent 
of faote, supplemented by the teutinony of witnesves. The court 
found the issues againet the defendent. 

The defense, as disclosed from the affidavit of merits, 


wae thet NeKavis became engaged in the sale of intoxicating Liquors 


after he was admitted to membership in vielsation of the terme of 
the contract. Pisaintiff's reply was that defendant, by accepting 
dues and assesaments with knowledge of the breach, had waived the 
defense. 

it appears from the agreed statement of facts in sube 
etenee thet on July 41, 1927, MoKavie signed on application for 
membership in the seciety wherein he agreed that he would abide 
by its laws, rules end reguiations, and that said application, 
the benefit certificate and the by-lews of the Seciety should 
form the basie of his contract of membership, and that he further 
egreed that 
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“Sheuld I new be engaged in, or should | hereafter 
engege in, ony occupation, trade or calling prohibited by 
the laws of the Suprem Tribe of BeneHur, that from and 
after ihe date of my so engaging in ouch . arenes occupation, 
@rade er culling, my right, as welk ae the rights of my 
beneficiary or beneficiaries, to participate in the Benefit 
Pumd of the Order, ohull ime diately cease and become nuli 
and void, and that i shall atend suspended av a mewber without 
any notice whutever, and thet ony payment of duves or nasensments 
by me or recedpt thersef by any officer or vember of the court 
to which I belong, or te the Supreme Tribe, shali not be binds 
ing upon the Order until I have beon duly reinetated as provided 
by the Laws of the Order,” 


thet relying upon ssid sapolication the Society on suguot 5, 1927, 
duwued the certificate sued upon, whieh required the payment of a 
monthly premium of [1.99; that prior to the tins PeKavia applied 
for mexbership there was in force a cartein by+law of the sockety, 
aa foliowa: 

*Seetion 100. No person ehali be admitted te either 
i@cial ox Heneficial membership in this Order who is engeged 
ae principal, agent or servant, in the actual wesle or 
manuf neture of epivrdtuous or mult Liguers, as « beverage, 
and sheuld any sember of the Order ongage in the shove proe 
hibited oecupstion after his eadmiesion he shali, — 
immediately stand suspended from ali the rights 
of the Order without any action whatever ang hie beneficial 
eertificate ghall eho dg become null and void; * * ond 
whould any member me SF ae oecupation after 
becoming « member of the Order, his beneficial certificate 
hall inesdiately become void without action whatever, and 
ali payments mate by the member while engaged in auch pro» 
hibited cecupation, shall be returned to the member or te 
hia legal representative .* 

that at the time McMavie applied for memberehip his occupation was 
that of butcher; that frem ceptewber 15, 1917 until September 22, 
4918, he “helped out evenings in the =<ke of spirituous end malt 
Liquors es a beverage in & wslom ot 1601 0. Nerth Avenue in 
Chicage*; that the licenee inuued by the City of Chieaga to run 
seid saloon during that perded woe im hig name; that the deer sold 
to the sulom during thet period by « brewery company waa charged 
te him; that the leace for the seloon during thot period was in 
his neme as Lessee; tint MeKavis died on September 22, 1914, of 
tubereulosis; thet plaintiff is the beneficiary numed in the 
Gertizicute ond that whe duly furnished to defendant the required 


bd ef death. 
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In addition to the abow agreed facts cach party introe 
duced the testimony of two witnesses. On behalf of pleintiff, her 
husband, John Olinski, testified: *I was in the saloon business 
im 1917 for ever o your; Wokavie worked for me in the saleon whene 
ever he felt like it; * * he stnyed three houra, four hours, some- 
times five hours; * * I didn't give him any salary, I gave him a 
frees room ond he lived with me; * * when [ woon't there he ran the 
Pleca Tor ms; «wen he wao theve he verked behind the bar and sold 
évinks; * * He had sam other werk when I wes runmaing the saloon; 
he a0\¢ diamonds; © * Me wos a butcher by trade.” Plaintaff in 
her own vahalf testified in substance thet Ketuvie was her brother 
and thet be lived ian her home fer about twe yosre prior to hie 
death; thst fer neverel months pricr te his death ahe paid his 
monthiy dacs of the Society te br. Jeffe, an agent of the sectety; 
that on one occasion, sometime in "Aprii, Barch or May", she had a 
conversation with Mr, Jeffs regarding her brother; that "I came 
there and peid the dues and he asked me about my brother. i told 
him that he was kind of busy, that he wae Melping in the saloon 
business for ay busbend; He said ‘Ise that vo’, and I said "Yeo", 
and he told m he belonged to the game seelety; thet ie the whole 
eonversation.® 

tu behalf af defendant, Henry Jeffs, a samber of local 
ledge Ba. 61 of the defendant soaiety. denied ever having had any 
coaveruation with piaintiff conesraing her brother's eeoupation 
until three days before his death, at2 further aenied that she had 
ever informed him (Jeffs) that MeKavis was connected with a salem 
business. He further testified in substance, on direct examination, 
that he esw MeKavia and plaintiff at the latter's home three days 
before McKavis died; that he at that time told them both that he 
had just learned that Beavis wou in tie saloon business and the ree 
fore in & prohibited eccups tion and that the defendant society had 
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inatructed him to retum aii monthly dues which had been paid; 

that he tendered the woncy back to tTivae who owfused to accept 

it; thot the last sssensment ind been paid en leptember 11, 1918, 

at which time he (Jeffa) did not knew that Hekavis hed any connection 

with a aslocn; ond thet shortly after HeKavie’ death he had 

ametkher omversation with plointiff ot which time she denéed that 

Mokevie had ever been a saloonelweper. Jeffs was not creosa«-examined. 

Derethy “chalk, a witness for defendant, testified that on Septesiber 

19, 1916, she in compeny with Jeffs called at plaintiff's home and 

henrd the convereation had between Jeffe and Neksvie od plaintiff. 

She cerrabersted Jeffs on to what eeourred and was sadd at that time. | 
the application for membership in a fraternal benefit | | 

society, the by-lawa ef the sveiety and the certificate ieqed, all 

enter inte and form part of the contract between the parties, and 

their maonine and construction ars questions for the court. (Zprdght | 

Vv. nights of Security, 255 Ill. 460, 464; Baldvin v. Begley, 195111. 

180, 167.) And « by«law, auch ae section 100 above set forth, io 

not unreasonable. (Moerschbaecher v. evel League, 168 Ill. 9, 15.) 

4nd we think it clearly appears from the evidemee in this cuse that 

for more than one year prior to his death NeKuvie, at various times 

during said peried, was engaged as principal, asent or servant, in 

the actual sale of spirituous or malt liquors as o beverage, in 

violation of th: terme of his application for membership, said by 

daw of the society, and his contract with the seckety. (tee, 

Boderm Yeodmen v. Lynch, 141 5. %, Hep. Texas Civ. App. 1055, 1086; 

Hutional Council United Wechanios v. Thompson, 153 Ky. 636, 640; 


Szaves v- Rnighte ef Muccnbeas, 199 N. Y. 397, 401.) 
As to the question of wadver, the burden of showing the 


waiver was upon the plaintiff who alleged it. (Severdals v. Royad 
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SESepum 199 211. 649, 662.) Pleintiti's only evidence on this 
question “a5 tim uneuyperted teatimony of the plaintiff herself, 
sbove set forth, as to 4 conversation which ahe ssys ole had with 
Jeffs in “spril, Bareh or Say.” Jeffs denied thet any such eba-~ 
yersation tock place, ond further teutified that on Geptember 12, 
2936, when the isst essesument for NeMavis was paid, he did not 
kmow that MeKavie had ony connection with a saloon, ond thet such 
knowledge first cam to him about three days before Kekovis' death. 
® our opinion plaintiff? dic net sustain the burden, whieh the law 
fast upon her, of showing a waiver by the “eclety of the breach 

by MoKavie of the terme of the contract. (Peuglec v« Ghess, 62 
Ill. 94, 98; Siegmumd v. Strackbein, 140 Il. App. 484, 457; 


Kenyon v- Hampsen, 76 Iai. App. 89, 82.) 
Gur conclusion ia that there eon be no recovery against 


the defendant seciety and that the judgeent ef the trial court was 
erroneous and mist be reversed, 
REVERSED» 


Burnes, BP. Jo, ad Natahett, J., ccneur, 
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190 « 236445 
PINDINGS OF FACT. 


We find as ultinate facts in this case that the 
ineured, Jams A. MeKavis, in violotion of the terms of his 
contract with the defendant secicty, The “uprese tribe of Ben 
tur, fer mere than one year prier to his death, was et times 
engaged, ae principal, agent or servant, in the actual sale of 
spirituous or malt Liquors as « beverage; that said defendant 
seclety, its egents or representatives, hed no knowledge of sadd 
acts of Nokavis until about three daye before HeKavis death on 
September 22, 1918; that neither it, nor ey of ite agente, 
received any axeeeauents paid by or on behalf of Nelavis with 
knowledge of acid acta on the part of Bekavia; and that ot no 
time prior te NeMavic' death did anid defendont society, ite 
agente or representatives, waive eny of the provisions ef said 
contract relative te Nefavis’ engaging in the actual sale of 
epirituous or meit liquors au a beverage. 
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Appeal from 
Cirewit Court, 


i Cook County. 
G8 APPRAL OF HUHAY Ae OSLLAY 
ARTHUR DOLE and INYIRG ANG 


EDGARD T. PILER ae 
es 


2181.4. 656 


BR. JUoTICN ware DALIVERED THR OPINXOr OF THE coucHT. 


This appead ceeke to reverse om erder of the court 
 epproving and confirming a master'c report ef sule end distribution 
made in pursuance oF a Gearee of Fereclooure entered in the cause — 
dune 16, 1916. Apptiients here sued cut a writ ef error to reverse 
that decres, and the dvearce is affirmed in wm opinion this day 
“fied in cause Ho. 25522. 

it fe not contended that the distribution of the pro- 
eeecds of the sale were uct made by tim sister in econfermity with 
the directions of the decvee of June 1Oth, bul appelisnta contend 
thet on appeal from that decree wae them pending in this ecurt by 
Yeaean of an appeal bond filed by syppelients aid that this operated 
ao « Stay of the order of sale, aid that it was improper for the 
master to sel] and distribute, and error for the court to approve 
such scale and dietributien pending such appeal. 

if an aepeai was duly prayed and allowed and bond filed 
ead approved in conformity with the order aliewing the appeal, 
thea the approval and filing of the sppeal bond would, dpeo facto, 
vomove the couse to the Appellate Sours end stay proceedings in the 
trial court regardless of whether the appeal wes properly granted. 
Reynolds ve Fersy, 2 Tdi. 554; imith v. Chytreus, 152 [hl. 664; 
Merrifield v. Cottege Plane Co., 236 121. 526. Woo ouch an appeal — 


pending ot the time in question? The right to appeal is purely 
hae * pan —* A 
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atetutery. Sec. 92, Chup. 110, Hurdts Rev. “tat. 1917, provides 
the manner in which on append shall be taken, ond soya: 

"Appeals shall be preyed for and allowsd at the 

term et whieh the judgment, order or dearee io rendered, 

and the party praying for euch sppeel shail, within 

euch time, not leis then teunty days, a4 aholi be 

dimited by the court, give and file in the office of 

the clerk of the court from wich the appeal is prayed, 

bonds, in a reusonable amount te secure the cdverse 

party, to be fimed by the court, with « sufficient 

security, to be approved by the court.* 
The decree in this ense wos entered June 16, 1918. Theat was during 
the Way term of the court, which tert. .nacd June 16, 1915. Thie 
record faiia to shew an sppeal prayed or eliowed during that term. 
Oma June 19th compisinant fiied « petition for a receiver, to which 
aa anewor wae filed June 22nd, and on June 24th an order was entered 
by the court denyimg the petition for such appoin tuent. by the 
terme of the some order defendants were ordered te file an appeal 
bend in the sum of $2006 within three days, snd om June 26th, nine 
‘deys afver the beginning of the succeeding term, an appeai band 
wae filed by appoliuntsa, ond there is neted thereon upon the same 
day tse approval tiereoft by the court, Wo arder of court appeats 
to have been entered by which tim court apprevwed thie bend. The 
vend recites, as is usual, that certain “defendants have prayed and 
obtained an eppeal to the appellate court, within and for the first 
district in said otate.* 

As ie waid in Beopis v. Ziley, 264 211. 159, “im appeal 
a@hlessd by the triad court is in contemplation ef lav, pending in 
the ugpeiiutie iribunal the wmement the appeal bond is executed and 
fiied with the clurx of the cirquit eourt.* But in thie case no 
appeal wae aliewed sad the time within which it might have been 
allowed het expired. The presentation of the tond and ite approval 
by the judge could mot create on appeah, which hed neither been 


— imran fer nor wllowed within the term st which the decree 
hie b 


“Le 
* erie 
websvorg: Vail .#ed0 on otoawll OS .gad) .2¢ .90h .Qaadavads 
yen bon clad of Dfhade Senge me doddw a2 weaned outs 
mid tm Dowedin bom wr bagexy of Lhade ad ° | 


arsbnye of rh meh 4m ot whn® vouch odd dataa ba — 
abdtiv ,Livsis Laoque dove sot gabyata Yet Boy oni 


wf hada sa ,cysk Yours cade xowk fom ,oaae wh 
catty w@ ah @£27 bon why ,fto09. ats Ee Re 
doyaig af Loeque male dokow meek ues * ‘eo teeta 
satevb: wis manta Of J cxtia eitaoohnen a ab ones 
gasieit wea n dole ,tmo ede Gd bank? ed oF 
map tht eh betemgys od Od. pe br ee 
gaiuuh cow gat .OAGL Of nau Soiatar saw oenn bly ah ooesh off 
“aheT «.O20L OL wove oumie rted doidw ates Gel Y6 mexed WOR ott 
scot fad guixwh bewolls vo beyete Lasgoe aa wods od wLAAY Breda 
Hobie of ,sovtuows o <0 weldldeg 6 Saltt Smunkesqane mk onal ad 
boretaw enw «oben an Ate one go bao doe swe BOLLE Ode eon ae 
ait YU .taontatocge dbaid 161 Mmbed tod dt yubyan oeuoe ode ee 
} deeqga as oLtt as borebws ocow adasbadi sg tobe ome wee to amtes 
onic 8S gawk 25 bam yeyob sore? ndatiy GO0SH Yo mua! od? ak nod 
“baoe dacrgs ne yaad yakboaveua wf} %o gatonigod ae aor te ay 
ena os neqe avvxecdd botom ai ovedls Sav jednniLouye Qe BOLEY Gow 
@msqge Prwo to Vive of Lemon ade YS Toonmls Lavetada’ aay yee a 
ea? Reo elie beveteqa diutea wi? Seder w boregae geod Wad a2 
bas Dowrg ovad staabavteh” mhadius done tans ud ae jeedtoen bao 
gaxkt aft? wot bow ebiisiw , muse — ui o¢ Leeqqa an ‘bankadde 
* Sy ebate bias ak soeeea te 
‘aren all ‘eat »£8% 06% .yatke ww eggpel mb bhaw WA @A ast * 
mh gntiaee joel te welsadgaetnos ni ob Mine Sabet ans ‘qd bowatitn | 
bie hefuodke a2 baod Lavqun afd susan ots Lanwd be ‘ebactoqye ae 
ou quno akdd of Yut *Jsame — ako odd Yo tawlo act Medw beckt 
seed ered vugiw Fe Holiy akmt dw eadh etd bs Beweete’ dow — 
» Sever sae agk bow bowed eds Yo workin Sa98 o1g ‘wey Loonks bat Babee — 
“aves xedéion had ds dein ,Loouge’ ie pow 08 bis! —* 


Be we Ck been alias atl. tal ee are ee 9 








‘al 


«Se 


appeslesc frem was entered. “e are olted by appellents to 
decisions in other jurisdictions, but these ¢cunnot avail in 
view of the express provisions of the itatute. 

The order wilh be affirmed. 

: APUIAMED. 
Barnes, P. J., and Gridley, J., cmair. 
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PAINS LUMBYR COMPANY, Ltd., f « 
befendant in ‘rroy 
irr ve 
V5. 


Circuit Court, 


Cook County. 


ARTHUR DOLE and mise) 218 1.4. 656 


MR. JUGTICE MATCHETT DELIVER) TAS OPINION OF THE COURT. 


The Yaine Lumber Company, Ltd., filed a suit to foree 
close a trust deed made, executed and delivered by Sdward T. 
Piler and Hasel K. Filer, his wife, to secure the payment of a 
/ 
note of Edward fT. Filer, for the sum of $5000, dated August 
29, 1912, due ond payable two years after the date thereof, to 
the order of himself, and by him endoreed, without interest, 
until maturity and thereafter, st the hiehest rete for which 
it was lawful to contract. 
The bill aleo set up the foliewing agreement in writing 
endorsed on the note at the time of its execution. 
"AMR 29th, 191%. 
This note end the trust deed of even date securing 
payment hereof ure delivered to Paine Lumber Co., Ltd., 
as collateral security far the paysent of any indebtedness 
now exist or which may exist within two years from this 
date from Edward T. Filer to seid Paine Lumber Company, Ltd., 
end ia to be held by said Paine Lumber Co., Ltd., in accord- 
ance with the terms of an agreement of even date herewith 
Signed by said parties. 
Baword f. Piler.*® 
The bili further alleged default in payment of the in- 
debtedbess and other covenants of the trust eas to the payment of 
taxes, etc., and prayed a foreclosure. Appellants appesred and | 
answered, neither admitting nor denying execution and delivery 


of the note and trust deed, or failure te pay the indebtedness, 
ety, et Le Leo 
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taxes, etc., but specifically setting up thet under on instrument 

in writing, dated April 15, 1915, Paine Lumber Company agreed 
"that any ond ali liens or preferences of wy nature 
or description that they might have agedinet the said 
Rdword T. Filer was and should be waived and considered 
mul), end void and of no effect, and complainant then 
and there agreed thut the oferesaid $5000 note and trust 
deed given to secure the some should be considered cane 
celied and released, and the complainant should be con- 
sidered merely ao a gene rnd creditor of said Hdward Tf. 
Piler and ef no other clase.* 

thus in effect relensing the trust deed, 

The cuuse was referred to a master, whe took the evide 
ence, and reported hia conclusions of Law and fact. Objections 
were filed by plaintiff in error to his repert, which objections 
were overruled, and upon the filing of the report, these objections 
were ordered to stand aw exceptions. The exceptions were over- 
ruled, and a deeree of foreclosure ente red as prayed by the bill 
end recommended by the mauter. The defendent seeks to reverse 
this deerve by this writ of error. 

It is eentended in the first piace that the record fails 
te show what, if anything, wes due from tdward T. Piler to the 
Paine Lumber Company, on the note secured by the trust decd. The 
master found the amount dwe. There wes evidence tending te sue- 
tain the finding. The decree confirmed it. On this issue of fact 
the queution now prevented md orgued was not raised by objection 
or exception. Piseintiff in error cannot be permitted to urge 
it here for the first time, 

It is next contended thet Paine Lumber Company, Ltd., 
weived ite lien under the trust decd ty we delivery of the follow 
ing writing. 

“april lSth, 1915. 


In consideration of Edward T. Piler having meade an 
assignment of real end personal property te Henry 4. velien, 
irving ©. Margerof and Arthur Dole, es trustees, giving 
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said trustees power to sell and diupose of «11 such 
property and to apply the prececds to the payment of 
the debts and Adwbilities cf eaid Ydward T. Filer, the 
undersigned agrees to accept a» full ond final sottie- 
ment of all claime and demande against said Mdward T. 
Filer, such proportionate suare of the proweds of 
waid property an the undersigned shail we entiiled to 
receive under said trust agmenmnt. 
Paine Lumber Company Ltd. 

d ol oo” 

fhe evidences shows thet Pasar lumber Company Lid., was 
at this tim in the haide of ao vreseiver; that "diier had failed in 
his business, and «a ¢xditers’ committee had been appointed to take 
charge of his affairs. This eosmittee on April 15, L915, sent vy 
medi ew similar printed form of agrevmant to cach of Pibur's orode 
itere. it was admitted that one of the we form wae received by 
Paine Lumber Compamy, Lid., but evidence was introduced tending te 
/ 
show that the signature to ine writing S?fered in <«videnoe was not 
g@evuine, in that it woo not wade by omy person duly suthorized. 

Aw At wee reovived by the trustecs of Piler, in response to a letter 
duly meiled to cemplsiami by them, we think 1% wos prigs fxcie 
admissible in evidence. 1 Greenleaf on “videnes, lth “dition, 
section S7sa; Melby ¥. Saborne, 55 Minn. 495; Sago v. Smita, 

103 Ga. 5565 sepsuster v. SERB. A7 Le Re Ae He Ge 2B. 

However, the genuineness of th: aignature wae cont rowrted 
by other competsat cvidence ef ieved im behalf of defendant in error. 
indeed there appeara no sufficient motive in the record fer the 
execution of the document by defendant in errer. Gm this issue of 
fact, we ore inclined ts think the finding of the decree against 
defendant wan jJustitied. 

it i8 seat urged that the aliowanee of $590 as a 
seliciter's fee was unreceonable. In view of the services 
necessarily performed, we do aust think #9. 

fhe deexsee will be effirmed. 

AFPIREED. 


 «~Barnes, P. J., and Gridiey, J., concur. 
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Lous MEYER, Gre , } 
WILLIAM MEYER, ) 
PRANK BEASITER, 
and TED SCHMIOEKS 
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Plain in Brrer. j2181.4. 656 


Wh, JUSTICE MATCHRTT DELEvERep TH OPINION oF TES couRT. 


The reoerdidn thie case shoes that om Cuiy 11, 1917, 


defendant in error filed « preecipe in conformity with which 
/summona issued against Louis Meyer, “r., Yiljjiem Meyer, Henry 
Meyer, Prank Bereiter, Fred A. Heine end Ted Sehmedeke. This 
summons was returned by the wheriff of Conk County as served on 
the defendants. 


Octeber 4, 1917, a declaration was filed in tort againat 


all the defendents in « plea of trespass to the damage as claimed 
of $28,000, and om December 14, 1917, the record recites the entry 
of the foliowing judgment. 


y 


bat 
— * 





“Silliom anker 
Vie Cease B. 33732. 


Louis Meyer, Sr., Archie 

Meyer, Talidem Meyer, Henry 

Meyer, Prank Bereiter, Fred 
Heine and Ted Schmedoke. 


This cause being called fer trfsl, cem the plaintiff 
te thie suit by his siteorney, and issues being joined herein, 
4t is ordered that a jury come, 

Whereupon coms the jurors of a jury of good and lawful 
— * to wit, * * # who, being duly elected, tried and sworn, 
well and truly to try the issues herein, and a true verdict 
render, according to the evidence, after hearing a11 the 
evidence adduced, eay, “e, the jury, find the defendants 

ty, ond aseees the plaintiff's damages at the sum of 


* J 
Therefore it is considered by the court thet the plein-~ 
éo have and recover of ond from the defendent his said 


tart 
damages of $10000.00, in form ue aforewaid by the jury 
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assessed, together with his costs and chergee in that 
behalf expended, aid have execution therefor," 


it alse appears that on iovember 4th thereafter, an 
erder was entered, in which it ie recited thet after » careful 
exemination of the files, minutes, entries in the minute books 
of the court's minute clerk and the record in the above ontitied 
cause, the court finds thet the heering and verdict in aaid cause 
on December 14, A. }. 1917, were in the absence of «li the 
@efendants, and without iasues being {*ieed thercon, and thet in 
recording the said judgment, the clerk of this cart errone wely 
end inadvertently wrote and included therein the following, toowit, 
“end issues being joined herein”. It wus therefore ordered that 
the court should correct the record nunc pro tung, eo that it should 
resd as fellows, ‘and the defendents com: not, neither comes any one 
for them, end no lesues being joined herein” ete. 
The defendant in orror insists thet thie court is pre-e 
Cluded from considering the errors argued by plaintiffs in error 
for the reason that there is no proper assignment of errors in the 
record. As originally filed in this court there was attached to 
the record » paper designated as “Assignment ef errere” which * 
mot entitied in any court er cause. Later this was by smendment 
corrected, and the title of the court and cause inserted. “efendant 
in error says thet the euing out of a writ of crror is the 
Commencoment of « new suit, end thet the sesignment of errors pere 
forms the office of a declaration,and since the paper purporting . 
to be such assignment was not entitled in any court or couse it 
was wholly insufficient, citing Hawthorne v. Cariier lumber Co., 
123 ILL. App. 494 and Bogue-Bedenoch Co. v. Boyden, 33 Ill. App. 252. 
We think the facts in this ense are very dissimilar 
from the facts which appeared in the cases cited. Here the 
"assignment of errora” ie firmly attoched to the record and states 
Y ‘the » the pisintiffs in errer, (naming them ond whe appear to be 
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identical with the persons ageinst whom Judgment was rendered} 
"come by their attomeys*, "and say that in the foregoing record 
and preceedings there ore mmifect errers in the following pare 
ticulers,” stating the allegdd erroru argued. At the end of 

thie paper eppenre the signatures of the attorneys for the plain- 
tiffs in error, as aise the oignatvre *° their counsel, ‘“e think 
this furnished a sufficient basis for the smendment afterwards 
made, and thet we are therefore at liberty to consider the errors 
ascigned and argued. 

It is the principal contention of plaintiffs in orrer 
thet the court erred in permitting the cause te ge to trial in the 

| absence of an iseue joined withowt ceusing the defaults ef plaine 
tiffs in error to be entered; thet for the sam reasona the court 
arred in trying the cause in the absence of plaintiffs in orrar; 
in ¢susing the jury to be sworn; and in receiving ite verdict; 
end in entering judgment thereon. That such is the law was held 
in Orebtrec v. Amos, 36 T11. 279; Lehr v. Yondeveer, 48 11. App. 
$11; Zhomeas v. MeGuinness, 94 Ill. App. 246 ond many other cases 
which might be cited. 

Defendant in errer argues, however, that the order of 
Qefault is not a pert of the ccomon law recerd, end sines it is 
mot affirmatively shown by « di11 of exceptions that it was not, 
in fact, taken, there is nothing before this court from which it 
may conclude that the default wes not, in fact, entered. 

Thin contention raineos the question whether the default 
erder ia a part of the common law record, If it ia then we have 
& right to conclude it was not entered in thin cause, because an 
examine tion of the record faile to show it. Plaintiffs in errer 


Gomtend that the default order is a part of the comwon low record 


and that it ds, therefore, not oly unne ceavary but improper te 
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preserve it by = bil. of exceptions. ‘¢ think thie contention 

mast be sustained. It was expreasiy so held in Dickingon v. % 

228 Ihl. App» 13. In that cave one of two defendants appeared and 
filed pleas, The other was aecvwed and did mot appeur, end woe not 
d¢feuited. Judgwent was entered againet both. Upon review the 
defendants couigned es error that no erdur ef default had been 
entered as to one of them and the judgment was reversed for that 
yeaven. Hat the court taxed the evete of preaorving the matter by 
daaa of exewptione (which hed been incorperated in that manner im 
the record) against the appellant who eo preserved it, caying: 

"The question rudeod by the sesigiewnt of errors, being raised solely 
upon mo record, 14 wae unnecessary and impreper to incerporate inte 
the racorc tau Giil of excoptions.* 

Hox ars we uble to aves Lith toe eontention of defendant 
in errer that the amendmomt made to the judgment order on “overber 
4th thereafter was eubetantially a default. The smpaded Judgment 
does set show that the acfondaite were walled Am open court, tit 
there was zmy seotion that the default should be taken, or that it 
ms ja fast, oxvivered or entered of record. 

Defendants in exver further contend that netice and 
appearsnce of <ofemdmts filed on Nay 39, 1015, anc June 2, 1915, 
gure the orror appearing in the record. The notica is not «a part of 
the receri ond am spplarance, though general, entered by defendants 
Leong after the axpivetion of the term at which Judgment was entered, 
Cammet be held t5 cure the aerrsr appearing in this resord. 

Zt io also auxgued thet an exception should have wen 
taken to the Juigwente The anondden? «7 19)2 te saction 61 of 


the Practica Act, Hurd's Aev. Stat., “hap. 110, gp. 2245, precludes 
the serious consideration of thie point. 
Yor the reasons indicated the judgment will be reversed 


roo pga yr REVERSED AND REMANDED. 
Pedag and Grddheg,Js, concurs . 
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BR. JUSTICR MAY CHETT DXLIVAARD THE OPINION OF TR COURT. 


This is a wait in garnishment. ieffingwell, the creditor, 
obtained «a judgeent on wiich he caused an execution to issue. 
Demand wau made by the sheriff and the exeeution returned in no part 
satisfied. Thereafter he filed on sffidavit in said Superior Court 
for = gamivhes summons against appelleca, which was iseued and duly 
served. interrogatories were flied and appellese filed their anawer, 
im which they denied they had any property, etc., in their hands 
belonging to the judgment debtor. 

in reply to an interrogetoi, an to whether at the date of 
writ they had in their possession, charge or control, any stock of 
merchandise er fixtures, or other goods or chattels, which they or 
either of them had purchnved from". J. Enothe, by sale, tranefer or 
ascigneent, in bulk, since July 1, 1915, and if so, to esecribe the 
geome fully, and give time ond place when acquired, ond the value 
thereof, they anuvered that they did not, but said that on or about 
September 27, 1916, they purchaved a certain steck of drugs with 
furniture and fixtures, iceoated at 1947 Waple avenue, Evanston, from 
one BM. A. Knothe; that |. J, Knothe jeined im the bill ef sale 
executed by KH. ©. Bnothe for the purpost ef releasing any claim 
to or interest in said property which he might have had or might 
thereafter assert. Theoresfter M. A. Knothe wos made an additional 
gernishee, but later the writ was diemieeed ae to her. 
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Ieaue was taken on the onoret 2° the gumuashees and the 
cause wae trded by the court without a jury. After evidence was 
heard a finding wav entered for the gatnishees and they were dise 
charged. Ne propositions of lew were submitted to the court by 
sppelient; no métion was nade by him for a finding in hia favor. 
fo error ia assigned ond argued on the admission or exclusion of 
evidence. 

Appellant, however, cleima that the garnishees were liable 
by reauon of their failure to comply with the provisions of the Balk 
Sales Law, Hurd's Rev. Jitat., Chap. izla, dec. 79, upon the purchase 
by thes of the serenandise described in the interrogatory. 

Appellees argue that garnishment will not lie in sum « 
ease, but that at any rate the law wus, in fact, complied with. If 
net, eappeliant, they say, sould not reeover becuuss 1t was not made 
te appear that the judgwint debtor wae the aole omer of the goods 
and shattele gold, and that an indebtedness due to or property owned 
jointly by two or more perecna cannet be reudhed by garnishwent apen 
@ judgment egainst oniy ene of such joint ownera or oreditore, 

She evidsnse tended te show either that the ‘sete omen oane d 
hy H. Ae Rnothe, or that they wre the joint property of M. A. Knothe 
end &. Jd. Mnothe., In either gune the dadebtednese for the purchase 
price thercof or the property ituslf eculd not be reached by garaishe 
ment proceedings based on a judgment ageinet “. J. Muothe, individually 
Shoged Couper & [o- ve Sehugck, 167 Lil. 522; OC. & He vo Ay. CO. ¥e 
Seott, avd til. 445; yon ve Kamberdy, 318 Ih. App. S61. This point 
ie decisive of the cave, and others need not therefere be considered. 


The judgment wiil we «eff irvmed. 
APYIREED. 


Bernes, >. Je, end Gridley, Je ConAgar. 
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248 I. A. 6597 


BR. JUATICE BATCHES PELAVERED YHE OPINION OF THE COURT. 
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By this appeal the plaintiff belew secks te reverse 
the judgment for the defendant appellee entercd om the finding 
ef the omirt. Heither the original nor the emended statement 
\ef claim, nov the origins] or amended affidavits ef cearit, 
are ebstreatcd. “ae would be justified in at “deming the judg- 
ment for thet rouson. 

We gather from the confiieting etetements of the 
perties and their erguuenti that the oult wae brought en an 
ineursnce policy isaved ty the deferdart to pinintiff, by the 
terms ¢f which defendant insured en esiteobile emed by plain- 
ta?f egeinst lows “on amy single ovucasion wy theft, robbery 
er pilferags by any person or persons other than those in the 
employment, services or houschold of the ineured.” the insure 
ange was for the term of ome year from the tnd day of August, 
2916, emd the policy tated that it was “wade and xecepted® 
eubject to csertain stipulations and conditions named tigreon. 

ths evidence for pisainsiff tended to show that the 
automobile was left by him on @ vagmmt let on wiich were 
placed a lot of wegens, which wore in cherge of & man nwerd 
Gormley, who alent about sixty feet from wiere the autasohiie 
was placed. Fiaintiff testified that he iast saw the car the 
might ef ite disappearence and that Germley's oon, who was 


® chauffeur at thai tim, tried to start it. Neither the 
— the 
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elder Cermley nev his sen were preduced es witnesves, nor is 
their sheonce setiafacterily ecocunted fer. 

Issues ef fenet were whether the automobile hed been, 
in fect, etelen; whether pleintiff had filed proete of lees 
within sixty dsye ae previded ty the policy; ehether this 
sixty dey provision had been weived by the company; whether 
pieintiff hed been guilty of fraud which would ber his xetion; 
aud whether the suit war berred by resvon of failure to begin 
it within twelve monthe after the eupposed lees occurred. 

Sm aii these issues of fost the evidence was con« 
flieting and ef euch » charecter that the findings of the judge, 
whe caw and heard the witnesses, showld net be disturbed, unless 
clearly sgeinet the preponderance of ihe evidence. 

Appellant hee net enlled our attention to eny evidence 
which wold justify ue in so holding and we have read the 
abstract without finding eny. 

Preperitiona of law aubmitted by the appellant were 
all hela by the trind judge. It is apparent the case was 
decided on theee issues of fact. Ge are net able to say the 
trial court erved,and the judgment will therefore be affirmed. 

APPIRMED. 


Basnes, =. J., and Gridley, J., concur. 
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VASA CIGANOVIcH 


ZORA MORICH, 
Appeal from 
Va. — Wanalcipal Court 
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MR. JUSTICE MAYCRETT OKLIVERED CHE GPENIOE OF THE CURT. 

The apyeliees, whe were pleintiffea below, began wuit by 
wttachment in their effidavit therefor, stating that Greon River 
IMstilling Comany, Hotel “herman Company ond ona Schwartshaupt 
were indebted to them upon certain certifieaten described, for 
one barrel each of Green Aiver shisliey. VYhe suit upon trial wes 
diemissed by plaintiffs ase to the defendants other then the 
Distillery Compeny. The company, woich was a Kentucky corpe ration, 
filed ite appearance and cutered into a recognizenee as provided 
by law, whereupen tho attachment war dissolved and garnishees 
summoned, discharged. 

Upon trial the plaintiffs preduoed and offered in evidence 
four warehouse receipte issed by defendant, ¢nch of which acknowledged 
receipt by defencest of ms barrel of Green River whiekey "to be deo — 
livered only upon the return of this receipt properly endorsed ond 
upon payment of all tuxeu and charges thereon end storage," ete. Two 
of these certifiavtes are owned by Cigenevich, twe by “eorich., The 
Plaintiffs are not partners, the eertificates ware not purchased by 
them jointly. ‘hey are saloon-eepers, but rent their respective 
places individually oni apert. Judgment was entered in favor of 
both fer the full amount ecleimed te be due on account of these wares 
heus¢e receipts, and upon a joint finding in their faver. i 

AppeLiees have not appeared in thie court. A motion in 
arrest of dudgment was made and overruled, This sus erroneous for 
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the resson thet thers wae o misjeinder of parties, gpelk ve 
Deland, 45 11. 583; Obervet) ve Guudt, 165 Thi. 99; Sieged 
Sooper & Uo. ve Sghweck, 167 Iki, Ser. It to not necessary vo 
disouss other errore sapeigned. 


the judgment will be reversed and the cause 


Tememded. 
REVERSED ABD MKRBAN DED. 


Bornes, P. J., and Gridley, J., comer. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the sixth day of April, 


in the year of our Lord one thousand nine hyindred and 










twenty, within and for the Second Districf of the State of 


IllWnois: 
Present+-The Hon. DORRANCE DIBELL, Presidjng Justice. 


Hon. JOHN M. NIEHAUS, Justifé 


\ Hon. 








“ARTHUR E. SNOW, Clerk. 


JRT S. AYERS, Sherif tf 
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BE IT REMEMBERED, afterwards, to-wit: on 


the opinion of the Court was filed in 


Pb be 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 


A y H ru. ae Sera GY 0 


; 


*@ 


| —— to yak» MeX hz oct — D— 110 — — ive 


5. ° tint 


to areic edd yp sists) ahah} ea not “ bha’ bedi 


A — * us - a hy . heey * a a , J u a 
ao it tw: ‘of —— ts wad: 13a oe: 1 
* yrs ry * aes hh Alege uty — J ry ih * is 
; Ab bolts, Bay, o act ko, pore — ont Mie 
getugtt bas abion eds se —— —J * — 
— 4) 


’ i: > F * tes 
5 ) 
1 
J i se jd 
oe : & 
* fn \ 
ad a : 
4 re ; 1 : 











{ ‘ 


‘TAUOD ATALISITA BRT 50 MART A, Thy Ahn 


, har ‘ ’ ah eee. baa 


‘ baad berhokiteata basaviods ene, brod: —— ee 


— 4 
te a a Ue rd Rhy, 


. 


‘s ale 
feat teenie yor eend cm aouadaod 
ts ah 4, teu | Bana M WHOL 

20 — (GAH — oF 


aA. I erg\ “ae ale F 

















Gen. No.6751 


 QUSTAK A. LARSON, administrator of the 
| state of Gustay A. Peterson, de- 
ceased. p 

— Appellee. Appeal from Circuit 
vs 

Court; Lake County. 
GHICAGO AND NORTH WESTERN RAILWAY 

_ COMPANY. 
Appellant. 


| 2181.A. 657 
Niehaus, P.J. 


} . This suit was brought in the circuit court of 

Rake county, by Siar A. Larson &3 administrator of the estate 
| of Gustav A. Peterson deceased, for the benefit of the next of 

kin of said deceased, who was his widow, against the appellant, 

the Chicago & Northwestern Railway Company, to recover damages 

‘on account of the death of the deceased, which was alleged to have 
been caused by the negligence of the appellant in the operation of 
ite railroad through the city of Laks Forest. The declarstion 
consists of four scouts; The first cout alleges, that the appellant 
| carelessly and improperly drove and managed its locomotive engine 
and train; the seoond count alleges, that it failed to give the 
statutory signels when appellant's train approached the crossing 
“where deceased was killed; and in the third cout it is alleged, 
that the train was running et ea high and dengerous rate of speed 
at the crossing; and the fourth oount alleges, thet the appéllant 
neglected to maintain a flagman at the crossings to warn persons 
and travelers of the spproach of engines and trains, which -was in 
violation of an ordinance of the oity of Lake Forest. Thers was a 
Sriai by jury, and a verdict and judgement of $5000.00, and an appeal 


ie prosecuted from the judgment. * 
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It is contended on appeal, that the deceased was guilty 

of contributory negligence st the time he waa killed; that this 

| is conclusively shown by the evidence; and therefore there is 

no right of recovery; that the ocurt should have given appel- 

5 lant's peremtory inetruction requested at the close of all the 

) evidence, and directed a verdict of not guilty for the appellant. 

The evidence shows, that the deceased was struok ani 

killed by an engine and trsin of the appellant while he wae at- 
tempting to cross appellant's tracks on Farwell Avenue in the 
\city of Lake Forest; that xt the time he was killed, he was on 
his way home, and in company with three other men, Anirew Lin- 
guist, Carl Hultberg, and a man referred to in the evidenoe as 
Mr. Largon. These men were 311 walking in the same direotion, 
and on the northerly eide of Farweli Avenue towsri the railroad 
crossing. The tracks of the eppellent, crosa Farwell Avenue 
&t this point practicelly at right angles running north and south: 
and Farwell Avenue runs eractically east and west. There are tivo 
main traoks on which passenger trains were running at thet time. 
The south bound trains running on the east track; and the north 
bound trains on the west track. The deceased, was walking with 
Laraon, but who was slightly behind him; Lindquist and Hultberg, 
were ebout ten fest back of Larson ani the deceased. As they 
‘approached the crossing, ani the east track, a north bound pas- 

senger train was rapidly approaching the orossing, ani the signal 

orossing bell was ringing as a warning to trsvelers of danzer. 

It is e reasonable agaumption from the evidence that as he reached 

the crossing, the attention of the deceased was attracted to th- 

approaching north bcund train; the men who were with the deceased, 


testified in the case, both say, that their attention was 
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centered on the north bound train, which reached the crossing 
first; neither of them apparently saw, or noticed, or heard any- 
thing to indicate thet the south bound train was approaching on 
the east track. The last coaoh on the north bound train whioh 
had six or seven coaches, was just lesving the crossing as the 
south bound train reached the crossing on the east track which 
the deoeased and Lareon hed just reached; and they were both 
struck thereby. The evidence tends to show that the train which 
struck the deceased was rumning at a very nigh rate of speed as 
it approeched the crossing, the deceased hurled inte the air, 

Rt thrown over o fence sixty feet distant, and instantly killed. 
Appellant's ocntention is, that the Jeceased could not have been 
an the exercise of such care as any person of ordinary prudence 
would ‘have exercised under the giroumetances, or he would have 
atopped, looked and listened for the south bound train; and that 
if he had done so, he would have seen it approaching and avoided 
being struck; and that not having looked and listened, he was 
Cleariy guilty of contributory negligence. It must of course 
aprear from the evidence that the deceased was in the exercise of 
auch oare aa an ordinarily prudent person would have exercised 
under the same or similar oiroumstances, but the mere failure to 
look and listen before crossing & railroad track ia not necessar- 
aly negligence per se ; Chicego & N.W. R'y.cO. v. Dunleavy 
Admrx. 129 I11. 135; Rosenthal v. C. 2A. R. R. Co. 855 111.558. 
And it cannot be said, that a person is at fault as ao matter of 
lew, in failing to look ani listen, where the surroundings may 


exouse such failure; Pennsylvania Co. v. Frana 133 I11.398; 


0. & N.W. Rfy. Co. v. Dunleavy Supra; Terre Haute & I.R.R. Co. 
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’ It was expressly held in C. & A. R. R. Co. v. Pearson 164 Ill. 386; 


that the omiseion of the duty to look and listen does not bar a 


_ recovery where there are facte excusing the performance of thet 


| duty; ond the ruling of this court in Sohneeweiez v. Illinois 


} 


Central R. Co. 196 Ill. App. 348 is to the same effeot. There are 
& number of ciroumstances acparent from the eviddnoe, in this oases 
which may have operated to divert the attention of the decessed 
from the approaching south bound train, ani interfere with the 
exeroise of the preoaution to lock and listen for its approach; 

the north bound trein was the firat to approach and reach the 
orossing, and may naturally heve arrested the attention of the 
decesxsed for the time being; andi the noise and rumble of its ap- 
presoh may hsavs entirely neutrelized the noise and warnings of 

the south bound train; and it is a reasonable assumption, that 
the deceased thought, that the orossing signal bell was ringing 

on account of the first trein and therefore confined his attention 
to it. The situation presented by the evidence clearly showed 
the neceseity of a flagmen who, could have warned pedestrians of 
the approach of ail the trains; and if the appellant, had com- 
plied with the ordinance and had stationed a flagman there, it is 
not likely the deceased would have been kilied. As to whether 

the circumstences under which the deceased was killed excused the 
precaution of looking andi listening for thr train which struck him, 
and whether a person of frdinary prudence would have acted aa the ; 
deceased did under the circumstances shown by the evidence, were 
guestions of fact for the jury. We are of opinion therefore the 

- eourt properly refused to direct a verdict for appellant. The jury 
found y ite verdiot that the deceased was not guilty of contribu- 
tory negligence, which finding was guatained by the trial judge; 
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end we would not be justified in saying, that the jury were not 
| warranted in reaching the conclusion which they did, on that 
question. The assignments of error, question soms of the in- 
structions, but these ere not argued and are therefore waived. 


The judgment is affirmed. 


NP A Judgment affirmed. | 
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STATE OF ILLINOIS, |... 
SECOND DISTRICT. Was I, ARTHUR E. SNOW, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at Ottawa, this ninth day of March, in the 


the year of our Lord one thousand nine hundred and twenty. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 









Begun and held at Ottawa, on Tuesday 


in the year of our Lord one thouSand nine hundred and 


twenty, within and for the Segond District of the State 


Illinois: ⸗ 
Present--The Hon. DORRANCE — Pregiding Justice, 
— 


Hon. JOHN M. NIBHAUS, Justice. 
% 


: Hon, OSCAR E. HEARD, Justice. 


BES T.A. 


Tare 


ARTHUR E. SNOW, Clerk, 
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CURT 7 AYERS, Sheriff. 
: 


= 








BE IT REMEMBERED, that afterwards, to-wit: on 
lint the opinion of the Court was filed in 
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mie Clerk” s Office’ of said Court, in the words and figures 


following, to-wit: 


fthe sixth day of April, 
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Gen. No. 6785 


. A. Whiteell, aopellant 
‘ v3 Appeal from Knox. 
H. F. Hunter, appeilee 
Hiveli, P. J» e 1 8 I.A. 6 5 8 
Whitsell sued Hunter to recover $1094.80 as commissions 
for the saie of a farm. Ona jury triel, at the close of plain- 
‘tiffs evidence the oourt directed a wmexxe& verdict for defendant. 
Such & verdict am was rendered, a motion by plaintiff for a new 
trial au’ dented, defendant had judgment and plaintiff appeals. 
he facts were as follows: Whitseil, a real estate arent, ani J. %. 
Reed: a friend, drove to the farm of David Young, next sajoinine 
the farm of Hunter, and went back into the field where Young was 
There they both left their overcoats and went south into the farm 
of Hunter. There Whitesell got Hunter to sign a — Hunter 
| aopointed Whitsell agent to eeil his farm on the terms therein 
| statede This paper among other things seid: "I agree to pay ssid 
agent for selling said property at commiseion, payeole on gale 


treot by him, mé or any other pereon.® After Hunter signed 


* 


the paper. Whitsell and his friend crossed bnto the Younr farm 

to get their overcoats. Whitesell told Young that he had euthority 

to sell Hunter's farm and named the price per acre and asked him 

⸗ if he did not want to buy it, and Young said "No." Whitsell then 
went aWaY · He testified that he had in mind a person to whom he 
pets going to offer the farm, but did not go »ecause of muidy 

F roads. Four days iater Hunter soid his farm, either personally 

| or through aome other agent, ° Whitsaell demanded commissions and 

F ‘Hunter refused to pay theme 
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ray 7 ; # 
hae The contract was unilateral. Whitsell did not agree te 













4850 .o aed 

tasifeqos ,{loatidW .A ig 
exond mort LseqqA ev . 

, — A8sdaull . T. 

8 AL 658 ob of .iedta 
enoleesimmoo es O08.80L§$ revoose1 of tetauH beus fleattdw 

-atsiq to eeolo ect te ,Lattd yw, 6 a0 emrét os to oleae eit cos 
etnshaesteb tot #othtev aktazx « betoerth tiwoo ent eonebive 6 "atte 


: 1 


wen s tot e ,betebaet asw an totixev 8 ‘doue 
Glesqose ttitatsl@g bas trempbut bad taabae tek eee — 
oW .t bas etmens etetes Ieot « ,Lisst id¥ tewollot es stew stoat alt 
; matnlotbe txem ,gayvoY Livad to mret edt ot evotb ,baoeirt « beef 
| sew savoY eredw blett edt otal dosd taew bas ,tetawH to os 
: miat edt otat dtyos tmew bas ateootevo tiedt tteL ditod yedt ered | 
tedauHk ai raweewden 8 mglte ot tetayH tog LIleatidW steaT + totauil to 
atereadt amtst+ edt ao mast etd Ifea ot tnepe Lloetidy betatoqces 
Else yeq ot ss1gs I" rbhise syatdt redto gnoms teqeq etdT ebotste 
| else no elfdsysa ,moteatmmoo %& ytrsqota bies yatiies tot pie 
bengts totayH tettA ®emostec tedto yas to em amid yd toed ; 
mret anyoY oft otnd beesoro basixt eid bas Iloatidw -tegeg edt 
ytirodtus bad ed tadt gawoY blot LLeatidW satsootsvo tle? $03 ot . 
mid bexes bos e102 t9q solr edt bemsa bas mst e'tstauH Lice ot ee 
nett fLeatidW "sol bise gayoY bas tf yed of taaw fom bib of tL 


ed modw ot moeteq s bnim at bad ef tadt Leltltest eH . yews trew 


rik — 


ybium to seayzosc og tom Lib tud ,mrei edt tetto ot antoy aaw 


ylisnosisg tedtte ,mtet eid blos istavH tetel eysh wot .absot 


~~ 0— 


fo te in eee 


= 


bos enolestmmon bebnareb IleatidW ° .¢aexys tedito en 08 dguoidt 10 
emoct. ysq ot beeytet tetauH 

of seTgs ton bib LleetidW .Leretsi tau esw toartaoo eiT Ve 
aved iivoo sd ,ytoedt etd aO .mtet edt LIfse ot anoitrexs yas sien 
mie? oct bloa tetmuH ti bee ,evitoant base motte Veritas ben bane 


ad bivew th aqedred .08.800,f3 ot beltiine esw Leet! 


te! See Gs 





fairer to Whitesell to say that tim contention of his counsel ie 
—— though the contract was criginalily unilateral eni therefors 

hot binding, yet when Whitesell askei Young if he wouli buy the 
farm at the price named and re ceived a newative answer, that rade 
the contract binding upon Hunter. Waeteedd only went back to 

3 where Young Was to get his overcoat. He made no effort to induce 

. Young to buy the farm and evidently hed no expectation that 
Young Rould buy it. Whitsell is not suim on a quantum meruit 

tor the services he rendered in speaking to Young, but he 

if claims that he thereby became entitled to the entire sum of 
‘$1094. 680. We are of opinion that the oasual conversation with 
Young while Whiteeli waa getting his overcoat did not change 

_ this contract and mke it binding upon Hunter for the full amount 


of two per cent commission on the same in which Whitsell ren- 











dered no assistance. We think the case is governed by the prin- 
* 


oApues laid down in Pretzel v Andereon, 163 111. App. 548; Goctz 
v Ochale, 180 Til. App. 458; und Martin & Son v Lamkin, i88 Ill. 
Apps 431. Notwithstanding the contract proviied for cancelling 


“Ylang after December i4, 2846 we are of opinion that it was 


— 
iva — 


rovooe bas ab any time by Hunter, and that his sale of his g« 


farm four deys later revoked the appointment of Whitsell. 
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STATE OF [LLINOIS, {ss 
SECOND DISTRICT. ; 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CurisroPpHER ©. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my oftice. 


In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 





day of in the year of our Lord one 


thousand nine hundred and 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
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fi) 


Begun and its at Ottawa, on Tuesday, the Simtuh day of Aprid, 


in the year of our Lord: one thousapd nine hundred and 
twenty, within and for the Seong District of the State of 
Illinois: \ { 
Present--The Hon % yDeBEANeE DIBELL ea Justice. 
. SOHN M. NIEHAUS) Justice. 
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Hon, OSCAR Ee BEAR Justice, 


ARTHUR x SNOW, cyerk., 


CURT S. A ns, Sherif? 918 I.A 658 
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BE IT REMEMBERED, that afterwards, to-wit: on 


JUIN the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 


\ 


,TAUOOMATAIIG9¢A GHT ¥O MARAT A TA 






-fiigA So ysbodixte ett ,ysbasoT co ,swett0 ts bled bas apged 
bas berbsud enta bAseuod? gao — roo 206 TSEY, en? ie 
So gist? eft 19 foivse1d Paoes® edz 0% brs ashyiw xtqemd, 
Le \. ⸗ ————— 
soistaul anibizeas 4\ sasute I¢ ets 68 cok eat > ta9R88Td © 
sottent eranara .M Haye ee 
sorteut MIMAGH .& AATeO Laon” 
A799 |, WOME —E — * 


— D—— engva .8 THUD —3 


— 1 1 4 . se 
8 G. Os ok ce at — eS —— 


no :tiw-o? ,ab¥swrdits ted? aagrauausa TI 3a) 
fi belli saw jiruo0 Sd3 to/faciniqo sens Ho! Sete 
asivait bas abrow adi af ,?1e0d bles to eottto' etately odd 
:itw-ot .gatwolfot 
{ vf 
ul 


— Py . , i 
any 7 


Gene Noe 6850 
MeLeish, Baxter & Flanders 
eppeliants. 
vs Appeal, from Coe Cte Winnsdagoe 

Clara A. Fitzgerald st al 
appellees ' 
TES Se ee ei 8 Pho G 5 8 

Appellants are real estate agents in Rockford. Mrs. Clara A 
Fitzgerald, ea widow, and her married daughter, Eunice L. MoFadden 
and her unmerried daughter Avis L. Fitzgerald own a farm of 100 
— Said real estate agente claim that saii farm was listed 
with them for sale for certain agreed commissions and that they 
procured «a purchaser, able, willing and r-ady to buy, and that 
the owners entered into @ contract with eaid proposed purchaser 
to geil him the land on certain fixed terme, and that he maie them 
@® payment thereom which they acoepted, and that thereby the acents 
had earned the agreed commissions; that afterwards the owners 
refused to carry out the contraot and refused to pay the acents,. 
The agents brought thie suit to regover the agreed commissions 
. from the owners, and on a jury trial defendants had a verdict. A 
motion for « new trial was denied. Defendants had judgment and 
plaintiffs appeal. 


é. Since the death of her husband several y:ars before this sale. 










Mre. Fitzgerald had conducted the business of the farm with the 
 aaquiescence and aoproval of her jaughters. Mre. Fitzgerals listed 
she! tern with Baxter at vies per acre. Afterwards she withdrew 
the farm from the hendse of appellanta. Still later she asain put 


: S 7 v " Fi 
ie in appellant's hands through Baxter. It was agresd that the 
—— — i 


be sold for $130. per acre, which would meke it net 


6. per — Appellants found one Johnson 
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who wished to cuy such a farm, and they took him to the farm 
























and showed him over it, and he afterwaraw brought his wife to look 
it over, and they isoiddd tobuy. Mrs. Fitzgerald had wanted about 
$4,000 down or within e year, sc that she could pay off her daue 
ghter, Mrs. MoFadden. She desired the rest of the money to de on 
long time with interest snd wanted gix per cent ner annum. Faxter 
found that Johnson could not pay so much down, and was not wiliing 
to pay six per cent. Acoordingly he changed the terme to £135. per 
aore, and the interest to five ani one half per cent, anda 
— in duplicate was prepared in appelianta’ office ond 
Johnson signed it. MoLeish took the contract to Mre. Fitagerale 

and she read it and discuesed it and finally agreed to ite pro~ 
‘visions and signed it, and had her daughter, Avis, eign it after 
she also had read it as much as she desired. MeLeish then took 

it to Mrs. MoFadden. She exeouted it. The first payment wae to be 
a, COO down, but $500 of this sum to be paid firet and the rest 

of the $1,000 down was © be paid when the abstract had been brought 
down to date end found to show & merchantable title. Such a down 
payment wee made by Johnsom and was accepted by the ownere. Mra. 
Fitzgerald brought the abstract te eppellante , and directed them 

Y have it brought down to date. This wes done and it was plawed 


the hande of the attorney for the purcheser. One copy of the 


they had originally approved or had become satisfied with all 
naitions till MoFadderm came home. He refuesd to eign it, 
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riuaeaaa went to appellants and told them she was per- 
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money and give up the contract. dwemnuanxeunx*ennkiyx iniugrixnyxtae 
i : 

ann ra The ownere then refused to pay the agreed commissions to 

the agentse 

. Two of the owners testified that MoLeiah told them some time 

a iter the inetrument hac been exeouted by all the owners that 


the price was put at $1355. per soreg in the contract, insteed of 

130. because they @eum% had found the purchaser threuch one 
Soheiber and they had to pay him a cconmissaion of $5.CO per ecre.€ 
MoLeish denied that he had made any such statement. It was preved 
by Scheiber that he had never made any such ciaim for any com- 
piseioaund did not expect any. It was proved by MeLeish that the 
$5.00 per acce was added because Johnsom could not nay as mush iown 
es Mrs. Fitzgereld wanted end would net psy six per gent interest. 
‘The claim of McLeish in that respeot is the more reasonable, but 

if the olaim of the owners is true, any commizgsion to Seheiber 


4 —* 
could not be taken out of the purohasse money, becauss appellants 













had agreed on a certain fixed comissiom and that is all the 
omers could have been liable for. They hed nevee authorizes anpel- | 
. Lams to agree pay any other commissiom to anybody slee. Henoe 
Af wovetsh had to pay Seheiber s commission, that sould not harm 
— 


The contract provided that after the first two paynents, 


a reduced to $6,000 when the owners — give Johnson a 
deed nd Jonneon should give a note for $5,000 due in five 

ee xeiuies by &@ mortgage. The owners claim that McLeish said 

ld mature in sixteen years. Mrs. Fitzgerald was not jeceived 
+ wos. & matter of compugation and her son-in-law 

wi sake twenty seven years and she believed that 


and yet i the contract, knowing the long time it would teks 
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it — she wanted the money out on in- 
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| The contract contained & provision that the party of the first 
part granted the party of the second part a privilege of non-psyment 
for geo years, the same to be used in improvement of the premises. 
‘One of the daughters testified that she did not know that wae in 
the contract and would not have signed if she had known. The 
whole evidenoe shows, however, that the daughters were guided by 
their mother, and it is clear from the evidence of their mother 
when read in the regord, that she fully underetood that provision 
before she signed, and though she Questioned its wiedom, ehe iid 
eonsent and sign after understanding that vrovision. 

he case then is that the agents procured a purchaser for 
the owners, and the owners accepted ths purchager ani ehtered 
into @ contract with him and received patt payment and then changed 
their minds and induced the purchag@ to take backhis money. 
Under those circumstances we are of opinion that the agents wsre 
‘entitled to their agreed commissions and that appellants should 
have had a verdict. 

Error is assigned on the ruling of “he oourt upon instructions. 
Appelients filed a written motion for a new trial, apecifving the 
grounds upon which they asked it, and did not inolude therein 
‘rulings upon the insatructions. We understand that they thereby waived 
that point. Yarber v C. & Ae Rye Cow 235 Ill. 589. The judgment is 


therefore reversed and the cause remanded. 
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STATE OF ILLINOIS, I ss 
SECOND DISTRICT. : I, CHRISTOPHER C. DuFFry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


said Appellate Court in the above entitled cause, of record in my office. 


In Testimony WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this _____ _____ 





day of in the year of our Lord one 
thousand nine hundred and 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


twenty, \within and for the Second Distric 


Fof the State of 
Tllinois:\ 
! 
Present--The Hon. 


aor 


DORRANCE DIBELL, Presiding Justice. 
Hon. 


JOHN M. NIEHAUS, Justi 


os 


Hon, OSCAR E. HEARD, Justfce. 


Clerk. 


CURT $. AYERS, — 


ARTHUR E. SNOW, 
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BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in 
ime teres office of said Court, 


in the words and figures 
following, to-wit: 
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Gene Noe 6773 
Benjamin W? Stafford et al 
Pltfs. in errore 
va Error to Will. 
Herbert R. Phelps, et al 


ertse in epror. 218 vA. 658 


This is a writ of error which was sued out of the Supreme 


Heard, J. 


Court to review a decree of the circuit court of Will County. 
| Upon hearing in the supreme court that court found that there wse 
no freehold involved and transferred the cause te this court. 
‘The facts as Stated by *he supr me court in its opinion 

Stafford et al va Phelps et al 590 Ill. 558, are as follows: 
"Enoch Stafford exeouted his will on Ootober 19, 1901, devisine 
certain real estate to his wife for life with remainder +o five 
of their children and one grondchild, te son of a deceased 
daugkater. John, one of the devisees died, and on June 18, 1907 
the testator executed a codicil devising the share given to John 
by the original will, one-half to another son, William, and one 
half to John's daughter Uelia, providing that if my erant-4eteuher 
Celis e shall not. survive the time for @istribution of my sstate 
under my will, or if she, my said grand-daughter, dies leavine 
no child or children or descendants surviving, then «1 her 
pada share in my estate shall be equally divided between my chilirm 
Mary J. Boyce, Benjamin W. Stafford, George M. Stafford, and will is 
confirmed. The testator died on January 35, 1911, his wife 

having died before him. Celia was a minor and in the year 
“succeeding the testators death all her interest in the resl estate 


which was devised to her was sold by her guariian, under the 


te 







etion of the probate court for £3,068.78. Celia died October 


being still a minor leving no children. Her mother, 
| “¥ 
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Leota Marshall, and a half sister Dorothy Marshsll, were her only 
heirs. The mother was avpointei administratrix of Celia's estate 
and her guardien having settled his accounts with the probete court 
-paid to the administratrix the funds in his handa amounting to 
$3383.48. Thereupon the children of Enoch Stafford to whom Celia's 
share was devised by the codicil in case of her death without child 
ren, filed 4 bill in the cirouit court of Will county against 
Ucliats guardian, adminiatratrix ani heirs, praying for a ceonstruoc- 
tiom of the will of Encoh Stafford and a decree that the funds in ‘re 
hands of Celia's guariian at her death belonged to *hs complainants 2 
and should be paid over to them. 
By the. guardian's sale the interest of Celia Stafford, and of 
Celia Stafford alone, in the premises, passed *o the warchasere 
and the purchase money became a part of her individual personal 
estate. (Stafford vs Phelps, supra). The guardian could: not and 
did not attempt to sell the interest which eny person other thar 
Gelis Stafford had in the premises and no person —— than her 
had any interest whatever in the proceeds of the sale. 
A construction of the will was not necessary to a determination 
of the question of the ownership end right to the possession of the 
} funds turned over by the guardian of Celia to her administratrix. 
The decree contains a number of findings whioh, whether correct 
or not, are not germane to the ultimate question involved in the 
ease ani should therefore be disregarded. 
The cirouit court decreed that the funds in question belonged 
to Celia Stafford in her lifetime and that upon her death they 
descended to her legal heirs. This decree was right and it is 
¥ therefore affirmed. 
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STATE OF ILLINOIS, ts 
SECOND DISTRICT. ote 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. DurFy, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 


In TESTIMONY WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, thisæs— — 
day of in the year of our Lord one 








thousand nine hundred and 





— Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the sixth day of apf 
in the year of our Lord one thousand nine hundred 
twenty, within and for the Second District of theft 
LLVinois: 

Present--The Hon. DORRANCE DIBELL, Presiding Sushi 

Hon. JOHN M. NIEHAUS, Justice. , 
Hon. OSCAR E. HEARD, Justice. 


ARTHUR E. SNOW, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: on 


UN the opinion of the Court was filed in 
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the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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No. 6779. 


George A, Genseke, } 
Appellee , ) 
) Appeal from Cirouit Court 
ve 
Pay La Salle County, 
~Tillinois Light and 
Traction Company, 5 9 1 8 I A 6 3 
Appellant. ) —— 8 


Opinion by HEARD, J 
eo Suit was brought by Gmorge A. Ganseke of Streator, Tilinois, 
to recover damages ellezed to have resulted to hie autonebile 
fron @ colilieion with a street car owned and operated by appeli-= 
hog ——— 
ant, Illinois Light and Trection Company, a corporation, oper 
aténg “the atreet care in the city ef Streator. The coilision 
opouued on September 31, 1917. 
| ; jyedgment for $296.34 was recovered by appellee against 
appellant before a Streator justice of the pesce, from which 
-— judguent the defendant company appealed to the Ta Salle County 
o elrouit court, On a trial de nove in the Circuit sourt the 
(jury returned a verdict finding the defendant guilty and asssse 
. ing the plaintiff'o damages at $296.34. Judgment waa entered 
onthe verdiot from which defendant appsals,. 
—— Appellants first contention is that appelles cannot 
rsoovar by reason of contributory negligence on hie part. 


“The collision in question occurred in Streator at or near the 


“s aes 
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_ intereection of Bloomington and Spring streets, at about four 





teLo in the afternoon, Bloomington street rune north and 


and Spring street east and west. The streets do not 
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¢ross Spring atreet running into Bloomington street fron the 


saet and ending at that point, 


Appeéilant company opsrates a single track car iine, 
extending north and south on Bicorington etreet, along the west 
aide of the street’ On the east eide of Bloomington street, 
just south of Spring street is a one-story building, contaln= 
ing a grocery store in front and a meat market in the rear, 


A block south and running parsilel to Spring street is Sixth 


atrest. On Bloomington street near Sixth strvet ie a hospitel, 


Bloomington street is 30; fest wide from curb to curb, 

The distance from the west curb to the west rail of the track is 
5 fest, 11 inches. The distance from the east curb to the 
east rail is 19:feet. The car track ie about 4 feet &sinches 
ingide measurment. Spring street measures 24 feet 3 inches 
from curb to curb, 

4 Appellee on the day in question was driving his Paige car 
south on Bloomington street, and north of Spring atrest. One 
‘S.C. Kipp, accompanied by friends and relatives, wae riding in 
his Packard automobile north on Bioomington street and south ¢ 
of Spring street. A horee drawn wagon was standing in front 

⸗ of the Siefert grocery atore above referred to, headed north 
quite a distance from the curb. One of appellant's street 

Care was being run north on Bloomington street and south of 

a * street and wae going up grade. 


Prior to the accident, appellee was going south, a trifle 







ed she packard car and the street car both running north, and 
cht the Packard was going to continue its course through 


. the street car and the wagon in front of the grocery. 


q ‘east of the car tracks, ———— Spring street he observ= 
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| Appellee did not wait until the auto or satreet car had passed, 
but ewung his page car on the car track facing the approaching 
car of appellant, and acoordine to his testimony stopped, 
_ throwing hia zeare inte reverse, ywotorman on appeliant's 
Car denied this and says appellee did not atop, but headed right 
for the street osr, the collision between appellee's auto and the 
etrest Car reauliting at about the south-west corner of Spring 
street, It was broad day light at the time and there wes 
; “nothing to obatruct the view from the street car , or the 
| Ssutouobiie. Appelles first observed the street car down 
near the hospital, a biock away. 

‘The Packard and the sags Paige cara# were headed directly 
towards each other, There wag not room between the wagon and 
a the car tracka for the two machines to pase each other, “As the 


kee approached the wagon it was nearer it than the Paigs. 


* 


wi of the sackard had proceeded on its way it would have collided 
io 
* with the Paige; had the Paige not changed ites course to get out 





gt vhe way. The Motor Vehicle law required the Paige to turn 
» the right to avoid eolli ding with the packard and to do ao 






essarily brought a portion of the Paize upon the street car 





‘The Packard stopped without passing the wagon, 
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which the law imposes, Qn the contrary it is presumed that 


“every person will perform the duty enjoined by law®, 


Whethsr or not appellee waw negligent in driving upon the 
cer tracks st the place in question undsr the cirsumstances 
shown by the evidence was & Question of fact for the jury and 

_ they evidently found by their verdict that he wae not negliie 
gent in 80 doing and we aee no good reason for interfering with 
their finding, 


2 Appellant complains of the refusal of the court to give 


instructions No. 18, 19, 21, 22 and 23. Wo 3% reads aa follows: 


. "The court instructs the jury that even if they believe 
from the evidence that the motorman saw the automobile upon the 
track, yet if you also believe from the evidences that there wag 
nothing to obetruct the view of the plaintiff of the approsching 

car, then you are instructed that the motorman had a right to 

* asgume that the automobile would be turned off the track and out 
of danger in time to avoid a collision, and the motorman hac a 
‘Fight to indulge in such assumption until the danger of a cole. 
“Lieton became imminent. * This instruction was not based on 


‘the evidence in the case, In V. Chi. St. Ry. Co., v. Petters, 


Tz. 298, it wae said: "It was the duty of appellant and 
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—— 
of the oar, but was sither inside the car or wae giving his 
oe, 

ttention to something in his hand and so did not discover the 
Paige Gar until too late to avoid the collision, The instruce 


tion does not state a correct proposition of law as appiied to 





this cage. Common experience has shown that the mechanian of 
4 


automobiles get out of order, that engines are often killed and 








requently starting apparatus does not worke While a motor 


man seeing a oar moving towarda him on the track between street 
ANSE . 
intersections may assume thet the auto will get out of his way, 


yet when he e666 an auto stationery on the track he has no right 
ea 

. to indulge in that aseumption but must at ones proceed to use 

— J— Gare to get hie car under control to avoid 


ooꝛa iston. Under the avidenes in this ease the ineétunkion 







would have been mieleading and wae prcopexiy refused, 





There is nothing in the record on which to base refused 


in sruction 16. Refused inetruction 19 ie a iong involved 





aa : 


— trust ion the first sentence of which if offered alone it would 
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and if the jury veiisve from the evidence that the plaintiff's 


@utomodils was damaged while the pisintif? was neglecting such 


duty and failing thereby to useoirdinary care for the safety of 
himself and property, then the claintift cannot recover in this 
cage and the verdiot ghould be not guilty". This inetruotion 
assumes that plaintiff was neglacting a duty and failing to 

esercise ordinary care and ia bad for that reagon,s Tt 4s not 


every failure to exercises ordinary for his own safsty or ever; 


_Wwiclation of a duty on the part of 2 plaintiff which will pre 


vent a recovery on his part, but such failure must contribute 
to bring about the injury. Thie instruotion is not s0 limite 
ede In L. S. & M. Ry. Co., v. Parker 131 112. 557, a suit ° 


by an encinéer of a railway train tc recover damages for injuries 


received while running his train in violation of a city ordinance 


it waa said; While it is true that the inission of a duty js posed 
by positive law ia negligence per se, yet such negligence Pues 


actionable, a3 a rule, only when it caues or contributes to the 
injury complained of, (Indianapolis and St Louis Railroad 
Co. v. Blackman, 63 Ill. 117; Chicago, Burlington and Quincy 


pailroad Co. v. Van Patten, Admr. 64 id. 510.) So in thie 


case, while it may be aaid that running the train more than twelve 


/ 





; deceased had been engaged in the violation of an ordinance, to 


miles an hour, in violation of the ordinance was neglisence per se, 


(-and the court below so instructed the jury,) yet the question { 


of fact remains, did that negiigence eo far contribute to the { 


injury as to preclude a recovery by appelled ). In Star ; 


Brewery Co. v. Hauck, #88 Il]. 348, it was said: = “Tven if 
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Parker, 131 Ill. 557; pennsylvania Co. v. Frana, 114 id. 398; 


The supreme court has at times held that thie instruotion 


should be given, but}, no euch cage have the above mentioned 
objections thereto been called to the attention of the Court and 
in each case has it been expreaaky stated that this rule only 
applied to places other than at street croseinge or street intere 
sections, On the other hand it has been repeatedly held that 
the respective richte of street cars and other vehicles at places 
on the street car tracks other than at street intersections 
differ from what their respective rights are at street crossings 
or intersections, The refused instruction properly states 
these respective richte and dutiee at places other than at street 
Crossings and intersections, but at crossings and intersections 
and near thereto their rights and duties are reciprocai. 
Appellant recognized their distinction by having the court give 
at its request the 6th instruction, which is aa follows: 

"The court inatructs the jury that the rights and duties 
of persons occupying the public streets are reciprocal, and 
although it is the duty of a street car company operating ite 
Cars upon such a street to use due and ordinary care for the 
safety of persona using such street, yet it is also the duty of 
such persons to use the same due and ordinary care for their 
own safety.® In 36 Cyo page 1495 the rule is laid dowm as 
follows:" At the crosaging of an intersecting street, a street 
railroad company has no right to the use of the street occupied x 
by its track superior or paramount to the richt of a traveler 
coming from such intersecting street to cross the track, but 


their rights and duties as to crossing are equal except in so far 







as the right of way is given to the one or the other by statute 
| . 
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or ordinance, But the richt of each met be exercised with 


due regard to the right of the other, and im = reasonable and 


- cereful manner go as not unreasonably to abridge or interfere 
with the right of the other, and go as to avoid infiicting or 
receiving injury. It has been held that the driver of a vehie 


ode has the right of way at the cros@ing if, he proceeded at a 


rate of apesd which, under the circunstances of ths time and 


 omalsey, is reagonable, he veachease the paint of croasing in 

time to safely go upon the tracks in advance of an approaching 
ear, the latter being sufficiently distant to be checked, and 7 
if- need be estopped before it resohes him. But on the other 


hand it hee been held that if a street car going at e reseonable 


* 


rate of speed will reach the croseing firet, it hee the rieht of 


Pai wey» on 


In Sybert v. S. D. & E. Ry. Co., 157 Ill. App. 573, in 


 COmmenting upon the refusal of the court to give thie instruction — 





= > 
— said: "Thies inatruction is almoet identical with one 


considered by the court in North Chicago Electric ,ailway Company 


usion of the other from ite The rights are reciprocal 
el 8 
nust respect those of the other, Chieago general 

we re. V. Carroll, ®1 T11, App. 366." 4 

We find no error in the admiesion or rejection of evie 


‘The judgmant of the circuit court is affirmed. 
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STATE OF ILLINOIS, I ss 
SECOND DISTRICT. ‘ I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


said Appellate Court in the above entitled cause, of record in my office. 


In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this·⸗— — 
day of in the year of our Lord one 





thousand nine hundred and__ 
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Begun and held at Ottawa, on Tuesday, the sixth? day of April, 


in the year of our Lord one thousand nine fhundred and 


twenty, within and for the Second Distrift of the State of 
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No. 6788 
Helen Johnson, ) 
) 
Appellee ) Appeal from the County Court, 
) 
va 1 Peoria County 
Pajace Livery & Taxi ) 
) 
Co. A 
gad Con, @181.A.658 
Appellant.  ) 


ce ietien by HEAR B, ds 


This is a suit begun in Justice Court by the Appeiies, 
Helen Johnson, against the Palace Livery & Taxi Cab Co., 
Appellant, to recover damages to her automobile aliered to — 
been caused by a collision with a taxicab of Appellant. 
An appeal was taken to the county court and a trial there 
Tegulted in a judgment for appellee azainst appellant for 
$83.00 damages, fron which judgment thie appeal is taken. 

& collision between an automoblie driven by appellee 
and a taxi cab of defendant ocourred at the intersection of 
Jefferson avenue and Hamilton street in the City of Peoria. 

There is a sharp conflict in the evidence as to just 
how the accident occurred appell ee and the driver of the taxi 
cab each testifgedg to a atate of facts showing that the acci- 
dent occurred by reason of the negligence of the other in 
attempting to sharply cut he corner. In this state of the 
record it was highly important that the rulings of the court 
on the introduction of evidence and on the giving and refuac.. 


of instructions should be correct. 





It ie assigned for error that the plaintiff over object= 


| of the defendant, was allowed to state that after the accidenm ~ 
5, ‘ 7 
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the driver of the taxi got out of his car and came up to her 
and that she asked him why he did not go down behind her, and 
that he then stated that thet was where he intended to go. 
It is claimed by appelles that this evidence was competent as 
part of the rea gestae . 

In C,. & N, W. Ry. ve. Fillmore 57 Ill, 265, it wes seaids 
"There was error in allowing the declarations of the conductor 
of the train, made after the accident had happened, to be in= 
troduced to the jury. He wae @ conpetent witness, and should 
have been called by appellee. The danger of the bridge and the 
responsibility of the company, ae connected therewith, were to 
be determined by the jury, fron the evidence, Whatever 
knowledge the conductor had, as to the condition of the bridge 
at the time, should have been stated by himself. Hie 
statements tended to show that the company were negligent. 
They were but hearsay evidence and wholly incompetent. "In 
Leckleider vs. C. ©. Ry Co. 142 Ill. App., 139, it was held that 
testimony by the plaintiff that the conductor said "thet he 
Caught my foot with his handle raising the lever and pulled 
me off*® was not competent as a part of the res gestae even 
though made within a minute after the accident complained of. 
In Mo Mahon vs. C. C. Ry. Co. 339 Ill. 334 it was said: "The 
Tes gestae have been defined as "those cgrcumetances which are 
the undereigned incidents of a particular litigated act and which 

are adwisesible when illustrative of such act." (1 Wharton z 

on Evidence, sec. 259.) The *groundfor the admiesibility of 


such declarations ie that they are the natural and epontansous 






tterance of the maakaxawée declarant, 30 closely connected * 


with the transaction in question ae to be, in effect, a part of 
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it, there having been no opportunity for premeditstion or 
design." (1 Elliott on Evidence, sec. 538.) A narrative 
of past events cannot be introduced as a part of the res gestae." 
In bein ve. C, C. Ry. Co. , 2428 Ill. 388, it was saids 
PA narrative of past events cannot be introduced as part of the 
res gestae", In gain v. Selke, 211 Til. 512, it was said; 
"A declaration made concurrently with the act and sonsetituting 
part of the Res cecstae ie admissible in e vidence, but where it 
\ is a mere —— in regard to a transaction already pasaed it 
does not bind the principal and cannot be proved.® 
In pelokis v. Dering Cole Co., 246 Tll. 62 it was said: "We 
think this conversation was a mere narration of a conplisted 
past transaction, and therefore under the authorities was not 
aduiseible as a part of the rea gestae." | 
The evidence complained of in thig cage was a mere 
narration or statement as to a past event and ite admiseion was 
error, 
| There wae no eufficient proof of plaintiff's damages, 
Where the injured property can be repaired, the measure of 
y damages is the cost of repair, and the value of the use while 
being repaired. If the property cannot be repaired the meas : 
ure of damages ia the difference between the market value before 
the injury and the market vaiugo? the wreckage. Berry v. 
Campbell, 118 Ill. 646; mravia v. Peareon, 435 Ill. App. 579, 
 - Crossen v. C.Y J. E. Ry. Co., 158 111. App. 42. 


mnie court gave the jury at the request of sppellee the 


— —— 
following inatruction: 
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at the time of the acoi dentfin question in the City of Peoria, 
a traffic ordinance, regulating the traffic at the intersection 
of public thoroughfares and streeta of the City of Peoria, and 


that the defendant through its acent, in driving the automobile 


eee ee 


of said defendant, violated said traffic ordinance at the tins 


in question, and that the said plaintiff at the said time, was 


oT 4 a oe 


in the exercise of due care and caution for her own wafety, and 


the safety of her property, then ina that etate of the proof, 


| 
| 


\ you should find the defendant guilty, and assess the plaintiff's 
damages accordingly." This instruction directed a verdict 
and it was therefore necessary that it contain all the elemente 
essential to a recovery, I. C. Ry. Co. v. Smith, 208 112. 243° 
In L. 3. & M.S, Ry. Co., v. Parker, 131 Ill. 557, it was 
said: "While it ia true that the omission of a duty imposed 
by positive law is negligence per se, yet such negligence becomes 


actionable, as a rule, only when it causes or contributes to the 



















injury complained of, (Indianapolis and St Louis Railroad 
Oe v. Blackman, 63 Til. 117, Chicage, pnurlingten and 
Quincy Railroad Co. v. van Patten, Admr. 64 id, 510.) 60 in 
‘this Case while it way be said that running the train more than 
twelve miles an hour, in violation of the ordinance, was 

‘ “negligence per se, (and the court below so inatructed the 
dury,) yet the question of faot remains, did that negligence 
a0 fax contribute to the injury as to preclude a recovery by 
.. Maes In Lathen v. C. C. C. & St L. Ry. Co. 179 Tlie 
aaa, this court saids "The instruction as offered 
verdict for defendant, if the jury delieved from 
the plaintiff was at the time of the coilision 

| provisions of Section 10 of the "Motor Vehicle 
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Law" then in force. It is settled law in thie state thet x 
while the disregard of statutory regulations by defendant as to 
speed of trains, giving of aignale, etc., is negligence per ga, 
etill proof of such negligence does not entitie the plaintiff 


to reoover without further proof that it caused the jnjury 


complained of, Chicago & R. I. R. Co. v. MoKean, 40 Ill. 
218, and many casee cited and following that oase.® In Star 


Brewery Co., ve. Hauck 282 Illi. 348, it wae aaids Even if 
deceased had been engaged in the violation of an ordinance to 
“dar a recovery on that ground it muet appear that such violation 
of the ordinance was the proximate and efficient caues of the 
injury. Lake Shore end Michigan Southern Pailway Co. v. 
Parker, 131 Till. 557; pennaylvania Co., v. Frana 115 id. 
«3885 Beach on Contrib, Negligence, sec. 45.°® 
mhe instruction in question did not require the viclate 


ion of the ordinance to be a cause of appellee'a injury and it 


did not sven require proof that appellee's automobile was J 
y, desag ede This instruction premptory and erroneously directed 
4 a ‘verdict and the error could not be cured by other correct : 
ets “instructions, Krueger v. A. E. & C, Ry. Co. 242 Ill. 544, 
& Bantwei2 v. warding, 349 Ill. 354, The 6th given instruce } 
“tion told the jury that if defendant violeted a certain ordinance. 
a : 
ee that euch violation was prima facta evidence of negligence on J 








a 


9 pert of the defendant without limiting the violation ®@ the 


Appeliee'a Sth given instruction wae as follows: a 





16 court further inetructe the jury, that if you believe 
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ss from the evidence that damages to the automobile of the said 
_ Plaintif? was Caused by reason of the neglicence on the part 
sof ‘the said defendant, while the said plaintiff was in the 
F exercise of due dere and caution for the safety of her 
property, then in that case, you shoyld find the iesuee joined 
in favor of the plaintiff, and aseess plaintiff's dawages in 
“euch eum as you believe from the evidence she is entitled to, 
"This inatruction by the use of the words “by reason of 

the negligenceon the part of the said defendant” assumes 
that appellant was guilty of negligence and by using the 


words “while the said plaintiff wae in the exercise of due 





care and caution" assumes that the plaintiff had been in 
the exercise of jue care and caution, tt aloo telle the 


yury to allow such damages ae you believe from the evidence 
— "she is entitled to®. — This portion of the instruction 
' J J " . 
is also erroneous. 


For the errors in the admission of evidence and 


giving improper instructions the cause will be reversed and 
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STATE OF [LLINOIS, | ss 
SECOND DISTRICT. ‘ I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


said Appellate Court in the above entitled cause, of record in my office. 


In Testimony WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this —— = 
day of in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 








Begun and held at Ottawa, on Tuesday, the sixti day of April, 


FiVinoisi: 


Present--The Hon.) DORRANCE DIBELL, Pres Wing Justice. 

Hon. JOHN M. NIEHAUS, pe ee 
Hon. OSCAR E. HEARD, Justice. 
ARTHUR zh SNOW, Clerk. 


CURT S. AYERS, Sheriff 





‘ 9218 1.A. 659 
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BE IT REMEMBERED, that a terwards, to-wit: on 


JUN 


the opinion of the Court was filed in 


ine Clerks office of satrd Court, in the words and figures 


following, to-wit: 
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Gen. Now 6787 

iE, Je Wilmering, Pitf. in error. 

va Error to Peoria. 
Robert Krieger, et al 

| | Defts. in error. 2 1 8 I.A. 6 5 9 
J J. 
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April 4, 1919, the Farmers’ 2nd Mechanios! State Bank of 






Averyville recovered a judgment in the cirauit court of Peoria 
county against Rebert Krieger for the sum of $30.00 and costs. 

(On the 10th. of April 1919 ‘the benk assigned thie judgment to 
pisiaenre in error. Execution was isaued on that day and placed 
in the hands of the Sheriff for ievy on Lot 7 in Block C in Fair- 
—E addition to the Village of Sveryville. Plaintiff in error 


a 


> on the came day paid to the sheriff §918.83 the amount necessary 
; to redeem the lot from & prior sale in a foreclosure proaseding. 
; 


‘The sheriff on the same day April 10, 1919, issued to plaintig@ in 


fa 
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; error &® certificate of redemption of said lot from the foreclosure 












gale, which certificate reoited among other things that "the 
said E. J. Wilwering sued out an execution upon the said judg- 
wets and Ppiacei the same in my hands ae sheriff of eaid county 


and I have as such sheriff indorsed on the 


Lae Court of Peoria county Acril 1i, 1919. 
samo day defendant in error, Suprun, paid to the sheriff 
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agise the certificate of redemption. 
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in the same case asking for a dismisssl of defsndant in error 
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On April 44, 1919, plaintiff in error filed his oross motion 





Suprun's motion. 


Wes fully paid to the sheriff by Alex Suprun before any levy had 
been made on or under the same and ordered that the exeoution 
be quashed and thet the certificate of redemption be es ancelled. 
“This action of the court ia now before this court for review on 
— of error. 
; Defendant in error Suprum wae net a judgment oreditor of 
Krieger. His judgment which he had obtained before a justice 
of the peace had been avpealed and when plaintiff in error made 
his motion to diemies defendant in error Suprun's motion, the ose 
wes pending in the cirouit court for triel de hove. Defendant in 
aii was & etranger to the record and a mere volunteer in making 
payment to the sheriff and as such had no standing in court to 
more in the ease in which Sue Wotion was made, to have the 
"execution : “uashed and the oértificate of redemotion cancelled. 


Bonnell v Neslet, 43 Ill. 288; 


rele ” 
Burnham v Roth, 244 Iil. S536 


Oakes v Williams 107 Iii, 154; 








\ Plaintiff in error placed the excoution in the hands of the 
J ig 
— for the purpose of a levy in ant time. He paid to the 


ae — 83, the amount necessary to redeam from the foreclo- 


Defendant in error 


Plein- 
or did ail that he was required by law to do to perfec to 


wai 
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nd if Sit sheriff in fact failed to endorse the 


On hearing of these motions the court found that the exeoution 
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of his right to redeem and so loge his lien for $918.83 if the 
officer failed to do his juty. Morava v Bonner, 205 Iil. 341. 


To hold otherwise would be unconsoionsbile. 
hm 
 ° The cause is reversed and remanied to the circuit court of 


Peoria County, with directions to the circuit court to vacate 
ap 

its orier quashing said exeoution and caneelling said certi- 
ficate of redemption and with directione to strike the motion 


gee yf : 
of defendant in error Suprun from the files. 
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STATE OF [LLINOIS, | ss 
SECOND DISTRICT. i I, CHRISTOPHER ©. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


said Appellate Court in the above entitled cause, of record in my office. 


In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this — 
day of in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the sixth day of Aprpl, 








in the year of our Lord one thousand nine hundred a 
twenty, within and for the Second District of thé State of 
Illinois: | 
Present--The Hon. DORRANCE DIBELL, Presiding Jé 
Hon, JOHN M. NIEHAUS, Justice? 


Hon. OSCAR E. HEARD, Justig# 


ARTHUR E, SNOW, Clerk. 








BE IT REMEMBERED, that afterwards, to-wit: on 
JUN 20 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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No. 6795. 


! 


Jossph liaxtgndale, 


Appellees, 
Appeal from La Salle. 


Bisi.A.659 


VS. 
mhe neneral Roofing Manufact- 


uring Company, a Corporation, etc., 


— —— — —— —— 


Appellant. 


Opinion By HEAR D, Je 


appellant in justice court and taken to the circuit court of 
La Salle county on appeal where e trial resulted in a judgment 
for appellee against appellant for $33.96 wages and $150.00 
attorney's fees from which judement appeal has been perfected 
to this court, 

Appellant was engaged in the manufacture of tar paper 
at Marseilles, Ill. and appellee in the summer of 1913 was in 
its employ as a helper inthe operation of a tar mac hing» 
Theres were two shifts employed in — the machine, a 
day and night shift, Each shift consisted of = runner and a 

helper. The day shift worked 11 hours and the nicht shift 
13 hours. The regular wage — to a helper was 22} ¢ an ‘ 
hour. The men, however, were working under a bonus contract, 


the provisions of which material to this case are ae follows?" 


Premiums on the Tar Machine will be paid on a basis of what je { 
made in excese of the following required tonnage per hours P 
; Wages 
; Machine 
_pender Heiper Pounds 
ad¢ 2Be¢ 2,000 
256 2az¢ 8, 000° 
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The above figures are the regular retee of machin tender 


and helper and their required tonnage per hour, 

-After all goods poorly wound or defective in any way 
have been dsducted from the above run, they are to be paid the 
game rate per ton for each additional ton run above the 
required average, 

Any defective or poorly wound felt which is sent to 
warehouse ae first class goods will be deducted fron the run 
at the rate of 2c per 1 pound. 
All premium money for a month will be paid on the 20th of the 
following month, | 

No employe discharged shall participate in any preniun 
either already earned or partially sarned. 
No employe leaving the service of the conpany without 
thirty days! notice previous to date of payment of the premium 
ahall participate in premiums either earned or partisliy earned." 

In Nov. 1913, a shipment of tar paper which had been manus 
factured at a time not fixed by the evidence was made to the 
German-American Cement Co., at La Salle and by it returned to 
appellant aa defeotive, Some of thie paper was reworked and the 
remainder burned as worthless. 
Appellee on Dec. 20, 1913, was paid in full for regular pro- 
duction and bonus, (On Jan. 20, 1914, appellee was handed an 
envelope containing $5.00 for hia necember excess production. 
Appellee rewonstrated to the officials of the company and was 
informed thet he and three other employees had been docked on 
account of the defective material, Appellee and the others 


who had been docked asked to eee the defective material and were 


i 


ct 


ken to the basement of the factory where there waw some defeo- 
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tive tar paper, but there is a very sharp conflict in the evie 
dence as to whether or not the tar paper shown the employees 
was that for which they had been docked, 

Appellee worked on the night shift, The evidence 
shows that the products of the nicht shift were not kept separe 
ate from that of the day shift. The evidence does not show 
that appellee, himself, had anything to do with causing the 
defects in the material for which he was docked, There is 
evidence that the La Salle shipment which was returned wae from 
the products of appellee and three others, two of whom were on 
the day ahift, but there is no evidence ss to which shift wae 
responsible for it or whether it was caused by a defective machine, 

After receiving the $5.00 jan. 20, 1914, and failing to 
obtain a reconsideration from the officials of their action in 
docking him, appellee continued to work for the company, but 
he and the workman to whom he was helper decided that, as their 
binus was being with held, they would only produce 2,000 pounds 
per hour which was the output per hour required to entitie 
appellee to his regular wage of 22) ¢ per hour. They con= 
tinued to produes 2,000 pounds per hour until Jan. 89, 1950, 
when they were discharged, Appellee then demanded his roney 
which waw refueed and thereupon he brought thie sult, 

Appellant contends that by taking the $5.00 and continu- 


" ing to work thereafter there was an acoord and satisfaction and 


an 


py Wee 


that appellee is bound thereby. 


We do not think the evidence in the case shows an accord 


gatiefaction. The material which was defective was not 






ed to be « part of the output of the currect month but of 
preceding tine for which appellee had been paid in full 
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and it might with greater propiety be argued thet appellsnt 
having inspected appeliee's work accepted it and settled 


therefor by paying him in full, and that euch settlement wo.8 
an accord and satisfaction, and that appeliant was bound thereby 
and could not thereafter make a deduction from the amount due 
Jan. 20, 1914, for defective output of prior months, 
Appellant contends that if appellee xaummz wae discharge 
ed that by reason of the provieions of the contract "no 
enployee discharged shall participate in any premium either 
already earned or partially earned" appellee ia not entitied 
to recover. We are of the opinion that what is in the contract 
termed a bénus or premium vas not a gift, but when earned wae 
wages as much as the regular wage and that ho defeat a recovery 
therefor on the ground that the employee has been discharged it 
must be shown by the evidence that the employee had been dischare 
ged for just cause. A contract which gave to an employer 
the right arbitrarily , without just cause, to discharge the 
smployee and retain a portion of the ewployer's earnings would 
be contrary to public policy and void. 
Tt is also contended by appeliant that appeliee can not 
recover by reason ofthe clause in the contract requiring 30 
days notice before leaving the service of the company. This 
| Clause only applied to an employee who voluntarily quit and not 
to ons who was discharged. 
: Complaint ia alao made ag to the attorney's f-es 
allowed, but our attention ia not called to any resson — 
why attorney's fees should not have been allowed and no 


showing is made that the fees are excessive for the services 
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Appellant complains of the refusal of the court to give one 
of ite inetructions and the modification of another, These 


instructions placed a construction upon the clauses of the 


contraot which differed from the conatruction which we have 


placed upon it in thie opinion and the aotion of the court 
was therefore right, 


The judgment of the cirouit court ie affirmed, 
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STATE OF [LLINOIS, {ss 
SECOND DISTRICT. : I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


said Appellate Court in the above entitled cause, of record in my office. 


In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this —________ 
day of : in the year of our Lord one 





thousand nine hundred and__ 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the gixth day of April, 
# 
iy 


in the year of our Lord one tnousand Aine hundred and 


twenty, ey and for the Second District of the State of 
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Present--The Ber NOREEN DIBELL, 4 









— 
residing Justice. 
Hon. JOHN M. NIBHAUS/ Justice. 
Hon. O$CAR E. HEARD, Justice. 
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ARTHUR &. SNOW, Cerk. > A 8339 
gis L. A- OV» 
CURT S. AYERS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 
JUN 29 109N the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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No. 6801. 


Hajo H, Block, peoria County. 


Estella Grabill, Administratrix ei 8 1A. 6 59 
of the Estate of Amos Morgan, ) 
Deceased. Appellees Appeal from the 

VS. ) Circuit Court of 


Avpellant 


Sor tipniwsen by HEARD, ds 
Thia is a suit brought by appellee against sppellant 


to recover damages occasioned by the death of Amos Morgan, who, 
while coasting down hill on a sled on a street in the city of 
Peoria, was killed as the result of a collision with an aut0= 
mobile driven by Appellant. The case was submitted to the 
jury upon six counts of the declaration, to which the general 
isasus was pleaded, . For the purpose of this opinion it will 
only be necessary to mention the 4th count, which sets forth 
an ordinance of the city of Peoris requiring a vehicle, ahead 
except when passing a vehicle to keep to the richt and as near 
the right hand curb as poseible, and the neglisence charged 
is that appellant violated the ordinance by failing to keep ss 
near the richt hand ourb as posaible, 

The trial resulted in a judgment for appellee against 
appellant for $5,000.00 damages, from which judgment appele 
lant has perfectsd an appeal to this court. 

It ia claimed that there is no evidence thst deceased 
ueed ordinary care for his own safety. 

There is evidence in the record to the effect that at 


time of hie death, deceased was 12 years of age, that 
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his health and habits were good; tht he was 2 good sized bay 


and reasonably intellicent; that he was always careful; 
that while riding in an sutomobils he watched whether autoe 
mobiles came across the street; that he worked and was a 
good careful boy. 

Deceased had a right to coast in the public street and 
the only duty incumbent upon him was to exercise ordinary cars 
for his own safety. In Chicago City Ry. v. Fennimore, 199 
Tll, 9, it was said: "Anticipation of negligence in others 
ie not a duty which the law imposes, On the contrary it is 
presumed that — person will perform the duty enjoined by law. 

Under such circumstances it was proper for appellee tc 
attempt to establish the fact that deceased wae in the exercises 
of ordinary care for his own safety by the hizhest —— of 
evidence obtainable, including the habite of deceased and 
from euch proof when considered in the light of all the facte 
and circumstances in evidence in the case, it beosue the 
duty of the jury to determine, as a question of fact, and not 
&S a question of law, whether or not at ia vine of the acoiu 
dent deceased was in the exercise of ordinary cars for his 
own safety, This question the jury have evidently 
determined in favor of appellee and we wovld not be justified 
in disturbing such finding. 

It is next claimed by appellant that there is no 
evidence showing that appellant was negligent and that such 
negligence was the proximate cause of the accident. 

The acoident ocourred on 7th street in the City of Peoria 


Detween Union and Spencer streets. - strest runs ssst 
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and west and untée end Spencer streets north and south; 
Union street being the next street west of Spencer. Moses 
avenue in north of 7th street and runs in an easterly and 
weeterly direction along the brow of s bluff, There is a 
ateep decline from Moss avenue south on Union street to 7th 
etreet and then east on 7th to Speacer , Union rune into 
7th at the top of what is known as the 7th street hill. 

On the evening of January 9th, 1919, at about 6:20 P. M., 
appellant was driving an automobile west on 7th street between 
Spencer and Unga streets, The paved roadway which was 36 
feet wide, was covered with ice two or three inches thick 
except in a well defined traveled path, the sidth of the track 
of an automobile, where it was worn away , near the center or 
a little south of the center of the street. 

On the night in question deceased, with John Wrenn, a 
boy 13 years of age, with their sieds, went to the corner of 7th 
and Union streets to coast. John Wrenn started down first 
about two feet from the south curb, which position relative to 
the curb he maintained until he reached the bottom of the hill. 
He testified that before they started they looked down to see 
if any care were coming and saw none, that he did not ese de 
ceased start down, but knew he started a little to the left 
of him; that 1t sounded as though deceased was richt back of 
him, a little to the left; that he had gone down about 400 
feet before he passed Appellant's automobile; that the rear 
wheel of the auto was one and » half to two feet frou him when 
ee it passed; that he could have reached over from his sled ani 


touched it; that right after he passed the car he heard a 
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Harrison Churchill testified on behalf of the plaintiff 


that on the night in question at about 6:20 he was walking upon 
Seventh avenue hill on the south side, just sbove Spencer 
street and had etarted up hill; that he was walking rizht closs 
to the curbing and a boy passes within a couple of feet of hin, 
that the boy was two and oneehalf or three feet from the curd, 
sliding down on a sled; thst he walked a little way up the 
atreet and heard a noise; that he turned around and saw a car 
standing cross ways of tha street, not exactly cros@ ways, but 
diagonally aoross, headed northvest; that he saw the boy lying 
in the street there, not exactly in the middle of the street, 
and his arm over the sled, laying stretched out that way, 

that there were two boys coming down the street, and one ran 
very close to him and another was pogasibly four feet out, thet 
the furthest bey was possibly eizht feet out in the street, 
something like that, that the boys were coming down the hilii 
on the south dide of the street in en easterly direction; 

that it could not have been over a minute after the lest boy 
passed him before he heard the commotion that attracted hie 
attention; that he had taken but a few steps, that the 
automobile was then posaibly fifteen feet from him, that as 
600n 28 he saw the car he looked farther down the street anc 
saw the boy lying down the street 25 or 30 feet, that the 

rear end of the car was seven or eight pect from the south 
@urb of the street; that the front end of the car was point= 
Lng diagonally acrogs the street, poasibly in the middle of 


the street, 





Henry Perry testified that at the tine of the acoident 
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he was at the side door of his house on the north side of the 
street; that he first saw the oar ascending the hill in the 
main tracks; that he heard the crash and looked around and 
saw the boy fipping or whirling around right in behind the car 
on the right hand or nofhh sids of the car; that when his 
bedy stopped it was richt near the center of the beaten track; 
that he went over to the scenes of the accident and that. then 
the car was standing near the south curbing kind of at an angle 
or crogs ways of the sireet,. These were the only witnesses 
whe testified with reference to the circumstances of the 
accident. 

Appellee introduced in evidence a city ordinance of the 
Gity of Peoria, which provides as followe; "A vehicle, 
exospt when passing a vehicle ahead, shell habitualiy keep as 
near the right hand curb as possible. A vehicle meeting 

ee pass to the richt.® 
| It is a rule of law in this state too weil settled 
to require the citation of authorities thst the omission of 
a duty impoged by positive law, or the viciation of a city 
_ ordinance is negligence per se and that it becomes actionable 
when it ie the proximate cause of an injury or oontributes to 
the injury of which complaint is made, 

In this cs#e it was a question of fact for the jury to 
 devernine whether or not appellant was guilty of negligence 
ant we are of the opinion that there wae oufficient evidence 
to justify the jury in finding that appellant at the tiue of 
the acoldent was driving up the hill on the left side of the 

trest in violation of the ordinance above quoted and thet 
; If he did so 
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violate the ordinance then such violation was the direct proxie 


mate cause of the accident as the parties could not have 
come together at the place they did and the accident could not 
have happened except for such viclation, These questions 
were ail questions of fact for the jury and they evidently 
found that appellant wee guilty of negligence and that such 
negligence wae the proximate cause of the injury. 

Complaint is mie that the court ellowed the Chief of 
Police to anawer the questions “was there any action taken 
by the Mayor and yourself acting for the Mayor az Chief of 
police of the City of Peoria with reference to the allowing 
of coasting upon Seventh Avenue between Spencer street and 
Union Hill that was effective on the day of thie accident?" 
No harm was done appellant by thie ruiing as the Court deciined 
to allow his te testify as to whether by that action cosat= 
ing was prohibited or allowed. 

Appellant in his brief raised the question whether 

the damages awarded were excesaive, but does not argue the 
point or point out any reason why we should find the damages 
excessives. The record shows that this case was tried by a 
fair and impartial jury, that the jury was properly instructe 
ed om this and all other questions, the appellant not even 
Olaiming to the ccntrary. It ie not claimed that they were 
inflamed by improper remakks or improper conduet of counsel, 
nor wae there any error upon the trial of thie case in thetrial 
ris aS ee 


- undez the ciroumetanoes presented by thie record, in view of 
the evidence in this case is not proper and just. 


the judgment of the circuit oourt is affirmed. 
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STATE OF [LLINOIS 
SECOND DISTRICT. t ss. I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this — 
day of in the year of our Lord one 





thousand nine hundred and __ 








Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the sixth dayfof April, 
in the year of our Lord one thousand nine hundred and 


twenty, within and for the Second District of the State of 
\ — 


Illinois: 
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Present--The Hon. \ DORRANCE DIBELL, 
Hon. SOHN M. NIEHAUS, Justice. f 
Hon. OSCAR E. HEARD, Justice / 
ARTHUR * SNOW, Clerk. | 


CURT S. AYERS, Sheriff. 
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Gen. No. 6816 
an 
Charles Fender Co. = Corp. 
appellante 
Vs Appesl from Lekee 


John Pacini, appellee 
Heard, 4 | 2 1 8 I.A. 6 5 9 


: Aig This was a suit inreplevin brought by Chas. Bender Com- 
sany, ‘ corporation, appellant, agsinst John Pacini, apyellee to 
reoover certain personal property from the appellee, olsaimad to 

e besn obtained from ths possession of appsliant through 
fraud and deceit. 
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The guit was brought in justice court in Waukegen, 


~ 
* 
ot 
. 
be 


ke County, Illinois. The case wes tried before ,the justices and 
an appeal taken to the Cirouit Court cf Lake County. - 
On the trial of the oase in the Circuit Court, at the close @ 

plaintiff's evidence, the defendent by his counsel made a motion to 


exclude all evidence from the jury, and to find the issues for the 


3 
oy 
* 
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ourt granted the motion and instructed the jury 
| the right of property in the defendant. The verdict wes 

d and judgrent wes entered on the verdict for appellee 

t appelient and « writ cf returno habendo ordered issued J 
bie fal replevined. An appeal was preyed. 

at is contended by appellant that the court erred in 
oting the jury to find the iseves for the defendant. 

is claimed by the appeliant that — — obtainsd the 


he goods in questron by fraud and with the intention 
fx xaxax for the same. ‘ ‘ 





te tien v — Til. 358, it wae held that 
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sellers righte and that the latter had a right to rescind 

the contract and mintain replevin for the horses. 

| In Farwell v Hanchett, 130 Iil. 573, it:was said 

"The plaintiff claimed that the purchase of the coods waa 
‘fraudulent, and whether it wae or not, wee for the jury to determine 
‘fren the evidence. It is quite well settled, that when soods 

have been obtained by fraud by « vendee, or other wiee unlawfully 
° the vendor, or true owner, may, without previous demand, 
maintain trover or replievin for the goods, arainst any person 

oa holding them as an innocent purchsser for value. * * * * * 

the fraudulent verdes isa not considered 25 a purchaser of the goods 

but a3 & psrseon who has tortiously got poesession of them." : 
i * The Charles Bender Company, appellant, is 2 business con- 
oom tosated in Chicago, Illinois, and it deals in fixtures for 

saa fountains. # 
* J. N. Pagini, the eppellee, an Italian, ran a fruit and 


dy store in the oity of Yaukegan. The evidsnee tends to show 


: 

7 
and aaid te J. D. Lundstrom the nanager of avpellants 7 
thet he was opening up o new store in Waukegan; thot he a 
1 to change his soda fountain feoma draft stani to what is 
‘ and to buy a back bar, marble alab 
ple. Lundstrom sold him the outfib at the prise of $195. 00 


i gave @ deposit of $10.00 and on the next dey he came yo 
a 
pe <a another $10.00 and — a written eontract for the 4 
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to the order cf Charlies Bender Company at Waukegan with sight draft 
te onsa wae sent to the Ancrioan Express Company at Waukegan to 
collect $260.06 and that then a letter wee aent by the comuamny 

Paci ni stating that the goods were shipped by way d Chiougo, 

No thwestern Railroad Cempany, and he Was, by the letter directed 
gall at the American Expresa Company and pay the $160.00; that 

a +he bill of lading with aight graft attached wae received by 
j the Amerioen Expreas Company, the ssent notified Pacini that he had 


the bill of lading for him; shat he replied he would take oaro of 
phe. g 


had been notified. .by the Express company ~ that the sight 
ana bill of lading was there Pacini telephoned the appellant — 


ad had the goode and for the appellant te send out @ ocar- 


lige. J 


i © 


Aba found that Paeini iid not have the rate that Paoini — 


oh a. 


» get the stuff at the railroad company and asked him if he 






f iacing and Prabine told him no; that Pacini took 


wD) 


to the railroad company «and that after Pacini talked to — 







the railroad offies, Pucini told Frabine to sign Bender's 





fe) , 
‘eZ reosipt to get the goods; that Frabine did so; that ors) 


tek of the company; that prior to that time Peebint J— 


shat he would be in tho next Monday to ey g 

4 ; ‘ 
. that a couple of days later Pacint went +o the 
—— and —* with him the —“ one oF she 
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his biii; that Lundetpom made out a bill end marked it paid, sup- 


posing thet Pacini having the money in his hand would pay it 


“se 
cw 
— 
<?+ 


while Lundstrom was making out the receipt, Pacini said, the seale- 
c ⸗s not weigh right, fix thet up for me, and that Lundstrom went 
“4 uteide of the office and took the receipt with him and leid it 
elongeide the soale on a cigar stand, and asked Pacini what was 

t ae matter with Gane 86816; thot while Lundstrom was adjusting the 
euaie Pacini wens out taking the receipt with him; that that after- 

Lundstrom 

noon Recacax went to Vauksgum with che scale and stayed there all 
“the afternoom and along into the evening, but Pacini did not come ; 


: at 4 she next Sundeéy, Frabine was sent out by the appellant to A 


Sia 


⸗ ⸗ 7 
reolledtr the bili; shat Paoini toid Frabine that he had a receipt 9 
for the Qi22 and said thet Mr. Bender could put the thing in court, ' 


x a 
a ‘he had @ reoeipt to show; that he had a eswe like that before © 


aint @ candy men in Milwaukee; thet et a leter time when _ — J 
i ndstrow eulied upon him for payment appellant showed him the re- 


—* Which Lundstrom had signed and placed om the cigar case and 


\ 





re sfused Se wake any. curther payment; that Lundstrom tendered appel- 
gem @hd wade a written demand on him for the return of the 
the tender was meade appellee refused to accept _ 


start - 








i ¢urn the goods, saying "I got & receipt for the 
ae 

"the money"; thet appeliee then coumenced this suit depositing 
Hoh the juetice as a tender. Ts 










‘Upon this state of the reoord the question is, wee the 
— 

— 7 
ee * * 6* 


——— the jury to find the tesues for’ 7 
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the evidence introduced by the plaintiff, ‘the jury sould without 

geting unreasonably in the eys of the law find all the material 
averments of some one sount of the declaration proved, tien 
the trial judge is not at iiberty to direct a verdict s% the close 
of the plaintiff's evidences." In Pluym vi. C. R. Go. (Opinion 
filed March 9, 1930, this court said: "Upon a motion to instruct 
the jury to find the defendant not guilty the evidenos with all 
its reasonable intendments must be conatrued moet fuvorably 
to the plaintiff." (MoCune v Reynold 388 I11. 188) 

Construing the svidsnoe in this case with all its reas- 
Onable intendments most favorably to ths appellant we are of 
the opinion that ther: is sufficient ewidenoe tending to show 
that appellee obtained possession of the goods in question by fraud, 
not intending to pay oash for the aame, to require the submission 
of the issues to the jury and that the court erred in instructing 
the jury toe find for appellee. 

The judgment of the circuit oourt is reversed and the 


oausée remanded. 
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STATE OF [ILLINOIS 
SECOND DISTRICT. | ss. I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


said Appellate Court in the above entitled cause, of record in my office. 


In Testimony WHEREOF, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this —.______ 
day of in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the sixth gay of April, 
undred and 


in the year of our Lord one thousand nine § 
within and for the Second Distrigt of the State of 


twenty, 


IE ALL aljayoyatteys 
fing Justice. 


Present--The Hon. DORRANCE DIBELL, Presi 
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BE IT REMEMBERED, that afterwards, 
JUN 29 1920 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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No. 6854. 


Kate Cerroll, Anministratrix of 


‘ 
J 


Estate of John Carroli, Deceased, 


9181.4.659 


) 

) 

) 

) 

Appellee, ) 
: vs. Appeal from Kane 

) 

) 

) 


Patrick J. Galligan, 


Apelilant. 


\ Soptiaiorw wy HEARD, & 


| ae This ie a suit in assunait brought by John Carroll in 


- his lifetime in the cirouit court of Kane oounty against appele 
lant. A few days after bringing the suit Carroll died and 
his administratrix was substituted as plaintiff. A trial 
§ Feaulted in a judgment for $400.00, from which an appeal to * 
this court has been perfected. 
—* It is contended by appellant that the verdict is not 
——— by the evidence, 


Prior to entering upon the trisl in response to a motion 








> &ppelliee filed a bill of particulars consisting 
ef e ght items aggregating $443.00. Ae to four of theese 
aggregating $60.39 there was no evidence whatever intro=- 





duced upon the trial. The four items acgregating $362.61, 


Baw 


a6 to which there was some evidence introduced on the trial 


7 Ja 
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73. 46 
129. 00 
158. 75 
1. 60 
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The evidence shows thot for a number of years prior to 
yerch 1, 1917, John Carroll wae a tenant of 



















appe@liant on a farm 
dn Kans county and that on Feb. 86, 1917, he held a publics sale 
’ On the farm and disposed of all hie machinery, stock and farw 
"products including grain snd hay, Appellant was present at 
this sale and made sone purchases for which he did not settle 
on the day of the sale, The witness Patrick Freeman was 
@lerk of the gale and kept in a small book memoranda of the 
(Sales ae wade, 

he Freeman, who was the only witmess examined by either 
aide upon the trial, testified that a book, which was introduo= 


ed in evidenceover appellant! objection, was a record in his 


ae eine, of the sales made on the day of the sale and that 


when anything was sold he immediately wrote it down, — 
The only evidence in regard to the item "134.5 bu. of , 
0 @at $.59 per bu. $73.46" is an entry in this book , 
— 200 bushels, at §.59, which is conceded by both parties 
incorreot and therefore is not proof of anything, and 7 


teatinony of Freeman who testified that he did not know 
ing about the amount of oate sold; that at euch sales 


- Be 
7 


iy of Freeman. The entries in the book are as fol~ 
"One half oouth mow of hay at $19.50 per ton® ond 
of ™ at — pe Freeman testified — 


blll — 
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J much a ton, tc be weacured afterwarde when they coms to settle, 
( that no definite number of tons of hay wae mentioned when this 
hey waa.so0ld; that he had measured the hay on 2 Sunday after 
moon about two weeks before the sale, but did not know 
whether there was the same quantity of hay there on the day of 
a. ae on the day when he measured it. Evidently there 


ee y 2 
Was not as there is a very wide diserepanay between the Aamounte 


Bist 

ht by hia measurments and the amount claimed in the bill of 
particulars. Freeman aleo testified thet meat of the ttems 
a 


‘settled for by the purchasers or the dsy ef the gale, in the 
—— — 


“house after the sele wae over; that sppellant did not come in 

4 and settle with him; that Caroll ieft the farm en Mareh 1, 1917, i 

a and that the articles sold to appellant that day were left on 4 

% the faxvi, | 

zm There is no evidence in the case showing the sale and 

“4 delivery of any particular quantity of either hav or oats. 
‘The rule of law be clenentary that before a plaintiff oan 


i" — for specific goods sold and dslivered he muet prove by 


eve, from the preponderance of the evidence in thie onse 
5* 
the defendent, FP. J. Galligan, purchased the property in 


on at the med in question, and that the defendant has 
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It is contended here and wee contended on the trial 
that under the evidence in the case the account between the 
parties became an account atated or account settisd and that 
appellee's claim against appellant became and was thereby 
extinguished, In 1 Corpus Juris 678 an account stated is 
defined as followes "An account stated is an agreement 
between parties who have had previnuse transactions of a 
monetary character that all the items of account representing 
such transactions, and the balance struck, are correct, tozether 
with a promise, expressed or implied, for the payment of such 
balance." It has been repeatedly held in this atate that euch 
agreement and such prowise to pay may 6, otecunbts ines and that 
when an account is presented by a creditor to a debtor who makes 
no objection to the same it becomes an account stated and as 
such is prima facia evidence of its correctness, Grudy v. 
Snith, 13 Ill. App. 43; Miller v. Bruns, 41 Til. 293; 
Wurlitzer Co., v. Dickinson, 153 Ill. App. 36; State v. I. 0. 
R. R. 246 Ill. 188. 

Upon the trial of the case, Freeman, when called by 


aopellant, testified that in the latter part of April 1917, 


- Carroll asked him to come to his house to hepp him ina 


settlement with appellant; that the three met at Carroll's house, 


“that Carroll and appellanteach presented their claims against 
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¥ the figures showed a balance due appellant; that appeiiant 

+ said something about the figures showing that Carroll owed hin; 

_ that Carroll said “Haven't I anything coming to ne 79 to which 
Freeman replied “John, the figures show that you owe Galligan® 
and that Carroll then said "Then I havatt a dollar." 

Under this state of facts it was a question of fact for 

the jury to betermine whether or not appellant's defenses had 

Deen made out. The instruction complained of purported to 

cover the entire case, waa mandatory in character and entirely 
ignored a defense which there was evidence fairly tending to 

prove. This was error which could not be cured by other 

- inatructions, which stated the law correctly. Partridge v. 

Cutler, 168 Ill. 504; I. C. R. R. Ve. Smith, 306 Ill. 608; 

tree Cotta L. Co., v. Haniey, 214 Ill. 243, 

i For the reason that the judgment was not warranted by the 
- evidence and for the error in giving plaintiff's first inatruce 

on the cause is reversed and remanded to the circuit court 
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STATE OF [LLINOIS, 
SECOND DISTRICT. | ss. 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


said Appellate Court in the above entitled cause, of record in my office. 


In Testimony WHErREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this ·— — 


day of- in the year of our Lord one 
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AT A TERM OF THE APPELLATE COURT, J 


Begun and held at Ottawa, on Tuesday, the sixth say ft April, 
UDe Une wyiean OL our Lord one thousand nine hundxed and 


twenty, within and for the Second District ofthe State of 


Illinois: 
Present--The Hon. 
% a 
Hon. JOHN M.-NIEHAUS, Justice. é 
Hon. OSCAR E. eee, Justice. 


ARTHUR E. SNOW, _ Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
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Per ical 


JUN of} the opinion of the Court was filed in 


jiherClerk%s office of said Court, in the words and figures 


following, to-wit: 
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Gene Noe 6777 


The People of the State of 


Tilinois. Deft. in error. er 8 J — 6 6 0 


vs Error to Coe Ct. DuPage. 
Max Feneky, Pitf. in error. 
Richnus, J. 
An information consisting of tuenyy two counts waa filedby 
‘the states attorney of DuPage County against the plaintiff in error 
‘Max Fensky, charging him with illecal sales of intoxicating 
liquors, and violations of the Sunday closing law. The first 
twelve counts alleged, that the plaintiff in error sold liquor 
in violation of the dram shop act; eight counts alleged violations = 
of the Sunday closing law; and the remaining two counts clleged, 
that he kept and maintained a common ——— Plaintiff in 
‘error waived a trial by jury; and the case was tried - the court. 7 
The court found the plaintiff in error guilty on 211 twenty eamnt 
4wo cowtte of the information. The plaintiff in error moved for 
a new trial, and in arrest of judgment; both motions were jenied. 
The court thereupon sentenced plaintiff in error to pay a fine of 
_ $200.00 en each of the first five counts of the inforration, and 
the costs; also ordered, that in default of the payment of the 


ies and costs, that the plaintiff in error be committed to the 





— jail. Judgment was reversed by the court on the remaining 
7 5 — 


i a a 
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preteen counts, to be jisposed of at some future date. After- 








is the plaintiff in error moved to expunge from the reoord 
e order finding him on each of the first five oounte and re- 
srving juigment upon the remaining seventeen counts, which | c 
— allowed by the court; and on motion of the States Attom : 


judgment was amended and correoted nune pro tuno as of Sep- 
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inion but as avended and corrected is substantially the — 


ious judgment. An amended capias was issued in 
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oonformity with the judgment as amended and correoted. And from this | 
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‘judgment piaintiff in error now prosecutes » writ of error. 
It is insisted, that the information was lecally insufficient 
"because the verification thereof by the States Attorney was merely 
u on information and belief. This has been held to be legally 
-Aneufficient; People v Clark 380 I11. 160. But this is a matter 

a which the defendant ae waive: People v Lenioke 290 Ill. 560; 


J feople v Powers 383 Ills 438; People v Reed, 387 Ill. 606; — 


we ore of pinion that the plaintiff in error, in this case, 


waived his right to question the sufficienoy of the verification _ 
of the information, by not raising the point in the trial court. 


me 
iz e information itself is legally sufficient. The record shows : 


"however, that the plaintiff in error was tried, without being 
fr 
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equirea to plead to the information as provided for in Section 


ivision XIII of the Criminal Code. It is necessary, thats 


— * 
dant plead in order to wake an issue to be tried. To try a isk 
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‘Reversed and remanded. 
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STATE OF [ILLINOIS 
SECOND DISTRICT. 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


hs 
I88. 7, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 


In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this —— 
day of = in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, J 


Begun and held at Ottawa, on Tuesday, the sixth@day of April, 


in the year of our Lord one thousand nineghundred and 


twenty,\ within and for the Second Distrfet of the State of 
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Present--The Hon. DORRANCE DIBELL, Presf#ding Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
JUN Z 199) the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. Noe 6794 
Ae B. Mexweil, appelice 

vs Appeal from Winnebago. 
Martin H. McAllister, 


appellant. 


G18 1.4.660 


This action was brought in assumpsit by the appellee 


Niehaus, J. 


Ansel B, Maxwell in the circuit court of Winnebavo County, 
against the appellant Martin H. MoAllister, a licensed under- 
taker in the city of Rockford, to recover back the aum of 

$10.00 which the appellee claims he paid to +he appellant 

under compulsion in excess of the amount due him, and acreed 
upon, for embalming the body of his deceased wife. Appellee 
testified that he wea compelled to pay that amount to appellant 
in X to obtain from him the death certificate andi burial 
permit, which had been issued to the appellant ae undertaker, and 
which it was necessary for him to have at that time for the 
burial of his wife. On the other hand, it was claimed bv the 
appellant, that the amount of $10.00 for embalming was agreed te, 


on condition that the appellse would purchase from appellant a 


gasket te be used In the burial; and that appellee purchased the 


(enter elsewhere, and that therefore the {10.00 agreement was 
not binding; and that he was entitled to charge the ressonable 
— and oustomaxy price for the work of embalming, which was ! 20.00 
Furthermore, acpellant claims that the appellee volunterily paid 
the additioml $10.00g; and therefore is not entitled to reoover 
it back. The triai of the mse resulted ina verdict andi judg- 


it ment in favor of the appellee for the $10.00, and from the 


ais the appellant proseoutes this appeal. 
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involved; and this is the only point which is srgued. 

The record discloses, that there was a conflict in the evidenge 
upon the controverted questions of fact referred to; it was 
therefore & matter which the jury who saw the witnesses and 
heard them testify, were in the best position to determine. 

The jury reached the conclusion by their vardict that the ap- 
pellee's version of the matter was the correct one, and this 
court would not under the circumstances here presented be 
warranted in holding, that they should have found the other 
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STATE OF ILLINOIS, {ss 
SECOND DISTRICT. I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 


In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this ees 
ay of in the year of our Lord one 
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in the year of our Lord one thousand nine hgindred and 
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Illinois: | 
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Present--The Hon. DORRANCE DIBELL, Presiddng Justice. 
Hon. JOHN M. NIEHAUS, Justice. 


Hon, OSCAR E. HEARD, Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: on 


JUN 20 1999 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 


— J eta 
‘ 4 
\ 1s) she | 
a ' : 


. &THU0D ATAIISZIIA BHT TO, MAGT A TA 


\ 


% 


-liiqaA ¥o * dixte ad? ,ysbesuT cso ,swsti0 bled Sib muget 
bas berbakgd editing bosesrodt sao Brod suo To —— Ae 
4,0 state adit oat baoosé sdt vol bas nidttw eNtaswt 
‘ | * 
| — 
ni2exd, Aaaaic *OnARHOD nal edT--jneaerd 










aoytaul ,CUAKTIM .M #HOUL .a6H 
“veoktaul ,GRAaR .@ BANGO oH. 
: geld ,WOWe .a AURTAA J 
x—84 NS DLited2 ,289YA .e TAUD — 
boyy, ye igh 





i 7) ’ —F 1* 
— J 
F 
{ 4 Se 
4 
> 
* as 


a 


mo idiw-od ,abrswights ted? ,G3AaEMIMEGR TL 9 
mi belit agsw t1y0d sdt Yo aoiatqo sai neop ey Viti . 


getugit bas abrow eds At tine bisa to Soi%to atalreEO edt 


:tiw-o}, ,gatwolloY 
. ( 1 
hw 
z —9— 
— 
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Emma Soodler, appellant. 
vs Appeal from Peoria. 
Chicago, Ottewe, & Peoria 


Railway Company. appelles. 


218 1.4. 360 


Nishaus, Js 
This is a suit brought by the appeliant Emma Soedler, 


ageinst the appelieo Chicago, Ottawa & Peoria Railway Company, 


to recover damages for injuries aileged to have been received 

by her in consequenoe of *he negligent operation of anpellee's 
railroad, which caused the horse she was driving to run away; 
whereby she wae thrown out of the buggy end upon the highway. 

The declaration consists of three counts. It is allegei in each 

of the counts, that the appellee is a railroad corporation 

and that it operates an 6leotric raiiroad along a oertain pub- 

dio highway in Bureau County, between Spring Valley ana Ledd. The 
negligence aileged in the first count is, that the appellee so 
garelessly negligently, unskilifully and inoompetently drove 
——— and operated a moving train, that appellants horse became 
frightoned at the paesing train, and tinped over the buggs. 

It is sileged in the ssoond sount, that the appellee so carelessly 
negligently unskilifully and incompetently drove managed and op- 
erated said trein, end equipped managed and opersted said rail-_ 
read and freight cara by allowing the side doora of the rear 
oar to be wide open, although it was practicable to have had 
them oleae, so that the contents of said car consisted of things 
_ lisbie to frighten a horse, were exposed to view, and that by the 


speed at which the care were driven, the contenta of the oar were 
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pbed by the motion of the car, and that thereby appellant's 
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the buggy, eto. The third count specifically alleges, that 
l the appellee enoroaoched upon, and obstructed the highway; and 
. 


that it waa operating ite cars, in violation of law; that it 


add not have & franchise, or authority to operate ita road; 





and thet the lack of compliance with statutory requirements 
a in that regard, made the operation of the train in question 
illegal. There was a trial by jury; and at the close of 


«yt 


the evidence for the plaintiff, en motion of the appellees, 
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the court direated s verdiot of not guilty; and thereupon rendered 







judgment in bar agsinst the appellant. From this juigment an 


appeal is prosecuted. 


It ia insisted on appeal, that it was error to diroct * 
the verdict. The evidence shows, that the appellee operctes an 
electric railroad in the county of Bureau as charged in the oe 
- deolaration along the west side of a public highway vetween 4 
| Spring Valley and Ladd; that on November o, 1914, the appellant 1 


and her mother were traveling along the highway in question 





toward Spring Valley in a buggy drawn by a horse, which she was 






g@; that she was driving on the east side, on the 2kegk dirt 









The appellant testified, that she had seen appell' 
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cke used by x¥mm passenger ani freight cars before the 
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in question; and that when she arrived at a point about a 
Morth of Spring Valley limite, and a mile anda half soutt 






shed from the south; her attention wae firat d 





ing train when it whistled, about & helf mi 





the train was going from 20 to 35 miles a 
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Oare used right along - probably 48 feet in length; they wera 


coupled together; they were swaying on the traok; roughnese of 
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the traok caused them to sway; that the doora of the last oar 


| Were open - doors about ten feet long; that it was a bright day, 
= between one and two o'clock in the afternoon; that the doors 


were opposite one another. That just as she reached “he oven 


door, the horse lunged to one side, throwing the busy over. 


That she tried to hold the lines ani was dragced; that there were 
ECA; 


‘boxes and barrels ineide of the car in plain view, obstructing q 
tage of the view to the other door; that the sun was shining : 
Tie ; 


_ through on the contents of thecar. Thet she had driven the horse 
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- previous to the time in question on that road, and had met 


ears and trains moving along there prior to that time, while 


















driving the came horse; that the horse had never shied or bolted 
—* 


vefore; that the train wae baoking up - that she made all efforte 


te control the horse; but it gave one lunge ani threw the buggy 


The other evidence edduoced by the avpellant is eubstan- — 
sLiy to the same effect; and doea not show any negligence in the 
“operation of the freight turin in question. There was no negli- , 
mos in the fact, that the ioors of one of the freight cars vere 
opén; nor that the boxes and barrels inside of the care were 
herepy exposed to view; nor that the sun waa allowed to shine 
mn tie contents of the oar; nor was there negligence in the 


fact, that the train wae backing up, instead of running forwerd; 
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nor in the fact, that the cars were awaying to some extent, as 


rain would not give 
the appellee. No evidenc 
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namely, thet the appellee was oper@ting its road without a fran- 
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hise, or without firat having obtained the consent of the 


way, or without having obtained the right of way on the 

ey by condemnatiom proosedings under the eminent domain 7 
It was cnoumbent on the appellant to orove tnowe aisenations : 
of the third count before any recovery could be had thereunder, | 
But assuming it to bs a fact that the appeilee had not complied 


with the law by which railroads obtain the right of way upon 
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puba⸗o highways, the evidenoe dessa not show, that this was the 
use of the accident. It is olear, that the lack of a franchise 


— toi aur⸗ to comply with the law, by which the right of way 





4s procured by railroad companies, did not have anything to do 
. the matter ef frightening appellant's horse; and that the 


3 would =eye ‘been frightened in the same way by the passing J 





trean. — press! 6 franchise and the legal right to 


the injury, to render a defendant liable; and aN 





ef the injury; 





— be the proximate cause 


— it muet appear that a compliance with the 





e) j ; 9 
have prevented the injury; Sehnert v Schipper « B, 


easons stated, we are of opinion that the ‘court 
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STATE OF [LLINOIS, | ss 
SECOND DISTRICT. 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 


In TesTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this ——_______ 
day of in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the sixthgday of April, 


in the year of our Lord one thousand nineffhundred and 
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BE IT REMEMBERED, that afterwards, to-wit: on 


JUN 29 1920 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen» Noe 6832. 


‘E.R. Spenoer, appellee 
ve Anopeal from Whiteside. 


Luther Rie, appellant. 


—— J. 21 8 I.A. 6 6 0 


% This suit was commenced by the appellee FE. R. Srencer, 
* ie & Dlacksmith, against the appellent Luther Ridge, who is 
‘Sheed driller, before a justice of the peaos in Whiteside County 


to recover for work labor and materials furnished by the arpellec, 


to repair the appellant's well drill. There was a trial by jury 


before the justice, and a verdict and judgment for $119.25 in j 
favor of the appellee. An appeal wae thereupon taken to the 
“trout court, and a trial de novo had, which resulted in a ver - . = 








dict in favor of the appellee for $118.09. The appellee thereuron 













remitted $11.25 from the amount of the verdiot, ani = judgment Wao 
entered for $105.84, from which this appeal is prosecuted. 

* The only queston raised on appeal is, that the verdict 
rendered Weg manifestly against the weight of the evidence; and 
at therefore the judgment should be reversed. There is a con- 
; in the evidence as to the terms of the contract made by the 
s in reference to the repairing ani rebuilding of the well 


1 in question. According to the testimony of the arnellee 


it and repaired; that he wanted it re-wooded with oak; 
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tified, that he had & well to drill, and had had an arrangement 
to drill the well for $1.35 per foot with another person; that 
&ppeliant insisted, that if he gave appellee the job to rebuild 
the drill, that appellee ought to give him the job to drill the 
weil, when ths drill was rebuilt and repaired; that sppellee 
J told the appellant, that if he would xxx drill the 
well for the same price which the other man was asking, hs could 
4 have bu job The appellant testified, that the understanding 
between him and the appellee was, that acrpellant was +o irill 
the well for the appellee, after the drill was rebuilt and renaired; 
and that the drilling of the well by him, waa to be in payment 
for the bebuilcing end repairing of the drill. When the drili 
was repaired, the appellant did driil a 65 foot well for the anp- * 
6llee; ani claimed t at his indebtedness to the appellee for 
 reQuilding the drill maghine was thereby discharged. There 
Was aiao a conflict in the evidence concerning what wae the 
_ feagonable coset of repairing and rebuilding the drill, as well ‘ 
‘ae the reasonable cost of drilling = well like the one which the 
| sppenuent drilled for the appellee. In order ‘o determine the 
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weight of the evidence on the points in oontroversy it wae necee= 










ary to pasa upon the eoredibility of the different witneases who 


aaw the witnesses and mmEx heard them testizy. 
We cannot gay that under these oircumstances here presented 
Warranted in reaching the conclusions embodicei 


3; and hence this court would not be justified in 
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STATE OF [LLINOIS, | ss 
SECOND DISTRICT. : I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


said Appellate Court in the above entitled cause, of record in my office. 


In Testimony WHEREOF; I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this —— _____ 





day of in the year of our Lord one 


thousand nine hundred and 








Olerk of the Appellate Court. 
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